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A METEOR ON THE INDUSTRIAL RELATIONS HORIZON: 
THE FOREMAN'S ASSOCIATION OF AMERICA 


by CHARLES P. LARROWE 


If there is one article in management’s creed which commands 
unanimous acceptance among employers, it surely is: “Foremen are 
part of management.” It follows without saying that foremen should 
not belong to a union. Yet in 1946, when Ernest Dale summarized 
the results of a survey of foremen’s attitudes he had conducted in 
more than one hundred companies (the study was done under the 
auspices of the American Management Association), he began his 
report by conjuring up a picture of management officials haunted by 
the grim specter of a powerful foremen’s union sweeping over the 
nation: “There is deep anxiety in American industry about the future 
status of its foremen.”* 

Industry had reason to be worried. The National Labor Relations 
Board (NLRB) had finally made up its mind as to whether foremen 
were “employees” under the Wagner Act, and had ordered the Pack- 
ard Motor Company to bargain with a foremen’s union.’ And as Dale 
pointed out, the Packard decision “was no doubt partly influenced by 
the growth of powerful supervisory unions which threatened to inter- 
rupt the smooth flow of production unless they were recognized by 
their employers.” 

Packard lawyers carried the NLRB order to the courts, but the 
outcome only exacerbated management’s anxiety over the foreman 
1 Ernest Dale, “The American Foreman Unionizes,” Journal of Business (Chicago) XIX 

(January, 1946), 25. 


2See Matter of Packard Motor Car Company and Foreman’s Association of America, 
64 NLRB 1212 (Decided December 6, 1945). 


CHARLES P. LARROWE és professor, Economics and Labor and Industrial 
Relations Center, Michigan State University. He wishes to thank Carl Brown, 
executive director of the Foreman’s Association, and William Form, associate 
director of the Labor and Industrial Relations Center, for their comments om 
earlier drafts of the manuscript. They are, of course, not committed to any in- 
terpretations or conclusions expressed by the author. This study was done with 
secretarial and financial assistance from the Labor and Industrial Relations Cen- 
ter, Michigan State University. 
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question. When the company’s right of appeal had run its course, 
the NLRB mandate still stood: employers must bargain with organ- 
ized foremen.* 

With a Supreme Court decision upholding their right to organize, 
foremen’s unions seemed to be in for a period of rapid expansion. 
This was especially true of the largest and fastest-growing union in 
the field—the Foreman’s Association of America (FAA). In 1947, 
when the Supreme Court’s decision came down, the FAA was less 
than six years old, having been founded in 1941 by a handful of 
foremen who worked in Ford’s River Rouge plant. But the union had 
almost 50,000 members, with more than 300 chapters in 20 states 
and Canada. The FAA’s greatest strength was in auto plants and 
parts factories around Detroit, and it was growing fast in other in- 
dustries, especially steel and rubber. 

The promise of the Packard decision was not to be realized by the 
union. Industry lost its case before the NLRB and the courts, but 
there was still the Congress to appeal to. From industry's point of 
view the timing of an appeal could scarcely have been more propi- 
tious. In 1947, Congress was revising the Wagner Act in response 


to the widely held belief that under the Act’s beneficent provisions 
unions had become too powerful, and it was not difficult to persuade 
the framers of the new law that foremen should not be allowed to 
use the NLRB to force employers to bargain with their unions. Thus 
the Foreman’s Association was only able to enjoy the benefits of the 
Packard decision for about four months, when the Supreme Court's 
action was overruled by Congress in the Taft-Hartley Act.* 


3 See NLRB v. Packard Motor Car Company, 157 F (2d) 80 (Decided August 12, 1946) ; 
and Packard Motor Car Company v. NLRB, 330 U.S. 485 (Decided March 10, 1947). 

4Sec. 2(3) of the Act excludes foremen and supervisors from the definition of “em- 
ployees” covered by the law. Sec. 14(a) relieves employers of a duty to bargain with 
a union of foremen or supervisors. Sec. 2(11) defines a supervisor as: 
“a me | individual having authority, in the interest of the employers, to hire, transfer, 
suspend, lay off, recall, promote, discharge, assign, reward or discipline other em- 
ployees, or responsibility to direct them, or to adjust their grievances, or effectively 
to recommend such action, if in connection with the foregoing the exercise of such 
authority is not of a merely routine or clerical nature, but requires the use of 
independent judgment.” 

The Wagner Act had been silent on the question of foremen, withholding pro- 
tection of the law only from agricultural laborers, persons in domestic service of any 
family or person in his home, or any individual employed by his parent or spouse. 
According to the committee which reported the Wagner Bill to the Senate, workers 
in these categories were excluded because of difficulties the National Labor Relations 
Board would encounter in administering the Act if it applied to such workers. See 
U.S. Senate Committee on Education and Labor, Report No. 753, 74th Congress, 1st 
Session, 1935, p. 7. 
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Withdrawal of protection from foremen who wanted to organ- 
ize created conditions which provide some basis for answering two 
important questions: Is management recidivist or is it educable? And 
once industry is liberated from the didactic influence of a union with 
which it must bargain, will management abandon the improvements 
that have been made in the treatment of its employees and fall back 
into its old ways, taking up again the very practices that caused the 
workers to organize in the first place? A third question is no less 
interesting, and it is to it that this essay is primarily addressed: 
Can a union of foremen in mass production industries survive when 
the workers it seeks to represent are denied protection against retalia- 
tion for union activity? 

Experience since Taft-Hartley suggests that the answer to the first 
question is one long suspected by many students of labor-management 
relations. Management, or at least a significant segment of it, és 
recidivist.’ Admittedly harsh, this judgment is borne out by a series 
of surveys, conducted by the Opinion Research Corporation, concern- 
ing foremen’s attitudes toward their jobs and their companies. The 
most recent survey, reported in Business Week under the significant 
headline, ““Foremen Warm Up to Union,”* shows a continuing aliena- 
tion of foremen from management over the past decade or so. In 1950, 
73 per cent of foremen interviewed were satisfied with the way they 
were treated by higher management. Sixty-nine per cent identified 
themselves with management. In 1954, the percentage of satisfied 
foremen had fallen to 70. By 1957, only 63 per cent of the 911 fore- 
men interviewed—the survey covered foremen in more than 500 com- 
panies in 59 industries—thought that management-foremen relations 
were satisfactory. 

For employers, an even more disquieting finding was the dis- 
covery that 34 per cent of the foremen—the highest percentage hold- 
ing this view since World War II—believed it was all right to have 
a foremen’s’ union. And 58 per cent of foremen who were new to 
the job thought it was appropriate for foremen to join a union. 
5 Except with respect to foremen’s salaries. As will be seen below, when the Foreman’s 

Association was growing rapidly in the early 1940s, one reason for its success was fore- 

men’s resentment because their salaries were frequently less than the weekly earnings 

of the workers they supervised. Management learned this lesson well; at present, 
the prevailing practice is to pay foremen at least 25 per cent more than the men 


under them. 
6 Business Week, May 4, 1957. 
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This was consistent with another finding of the survey. More than 
half of the low-seniority foremen had not yet been persuaded that they 
were part of management. 


The inability of the Foreman’s Association to organize these 
foremen and begin re-educating management, in view of the fertile 
ground for organizing reflected in the surveys, suggests that the an- 
swer to the second question posed above is the one offered by Joseph 
Shister in his contribution to a symposium analyzing the effects of 
the Taft-Hartley Act after ten years: 


There can... be little doubt that the elimination of foremen from 
coverage by Taft-Hartley and the decline of the foremen’s union were 
more than mere coincidental occurrences. In the absence of legal protec- 
tion of self-organization rights, the foreman in American large-scale indus- 
try simply lacks the bargaining power to make much headway in organi- 
zation.” 


In the concluding section of this essay some observations will be 
offered as to whether, indeed, foremen should bargain with their 
employers, and why the Foreman’s Association has not been able to 
maintain its strength without legal protection. But because an under- 
standing of these issues requires some knowledge of the reasons why 
the foremen’s union came into existence in the first place and the 
circumstances in which it developed, the major part of the essay will 
deal with the history of the Association. 


Are Foremen “Employees”? 


To an extent greater than any other union, the growth of the 
Foreman’s Association was profoundly influenced by a series of NLRB 
decisions. But these decisions were not consistent; the Board vacillated 
for several years as it wrestled with the question: “Are foremen ‘em- 
ployees’ within the meaning of the National Labor Relations Act?” 
When the Board’s answer was “yes,” foremen were entitled to pro- 
tection against employer discrimination for union activity under Sec- 
tions 7 and 8 (especially Section 8[1]} and 8[3}). The NLRB would 
certify a foremen’s union as the exclusive bargaining agent when the 
union won a majority in the representation election. When the NLRB’s 


7 Joseph Shister, “The Impact of the Taft-Hartley Act on Union Strength and Collective 
Bargaining,” Industrial and Labor Relations Review, Vol. 11, No. 3 (April, 1958), 
340-341. 
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answer to the question was “no,” union membership levelled off until 
the board changed its mind again and decided that foremen were 
employees, after all.* 

In fairness to the members of the NLRB, lest “vacillating” seem 
an unduly pejorative description of the Board’s struggle to resolve 
the matter, it should be said at once that the members were faced with 
one of the most difficult policy decisions the Board ever had to make 
—reconciling the conflicts inherent in the peculiar status of foremen. 
Employers insisted, with persuasive and forceful argument, that fore- 
men are part of management. In the foreman’s relations with produc- 
tion workers, he is a spokesman for the employer; if a foreman dis- 
criminates against workers for union activity, the NLRB, applying 
the doctrine of respondeat superior (a common law maxim by which 
a principal is made liable for the tortious acts of his agent, and a 
master for the wrongful acts of his servant), often holds the employer 
accountable for the unfair labor practice. Therefore, employers con- 
cluded, foremen were clearly part of management, not “employees” 
within the meaning of the Act. 

Furthermore, employers feared and objected to unionization of 
foremen on several other grounds.’ If foremen belonged to the same 
union as the workers they supervised, the foreman would lose au- 
thority and be unable to maintain discipline.” While this problem 
would be avoided, at least partly, if foremen belonged to a separate 
union, an equally distressing problem would arise: the danger of 
jurisdictional disputes and the added menace to production of conflict- 


8 For other views of the board’s struggle with this problem, see: Walter L. Daykin, “The 
Status of Supervisory Employees Under the National Labor Relations Act,” Iowa 
Law Review, Vol. 29 (January, 1944), pp. 297-327; “Rights of Supervisory Em- 

loyees to Collective Bargaining Under the National Labor Relations Act,” Yale 

w Journal, Vol. 55 (1945-1946), pp. 754-777; Herman E. Cooper, “The Status 
of Foremen as ‘Employees’ Under the National Labor Relations Act,” Fordham Law 
Review, Vol. 15 (November, 1946), pp. 191-221; and Robert D. Leiter, The Foreman 
in Industrial Relations (New York: Columbia University Press, 1948). 

8A summary of these grounds may be found in an opinion of the General Counsel to 
the War Labor Board on the subject of the board's jurisdiction over labor disputes 
involving supervisory employees. See War Labor Reports, (Washington, D.C.: Bu- 
reau of National Affairs, 1944), Vol. 15, p. xxxix; hereafter cited War Lab. Rep. 

10 See, for example, the testimony of Richard Maize, Pennsylvania Secretary of Mines, in 
support of a bill to probihit foremen from engaging in collective bargaining. Maize 
believed that if mine foremen were organized, they would be unable safely to 
conduct the operation of the mine. U.S. House of Representatives, Committee on 
Military Affairs, 78 Cong., 1st Sess., Full Utilization of Manpower, 1943, p. 236; 
hereafter cited as Full Utilization of Manpower. 





264 LABOR HISTORY 


ing policies and ambitions of the rival unions.” But even if a foremen’s 
union were independent at the outset, the union would inevitably be 
swallowed up by the union representing the rank-and-file employees. 
Because the rank-and-file union would then control foremen, it would 
have a larger share in the decisions of management than would be 
consistent with the traditional prerogatives of management.’ Some 
employers shared the fear, expressed by NLRB member Gerard Reilly 
in the Union Collieries case,"* that if foremen were allowed to bargain 
with higher management, there was no telling where the process would 
stop: ultimately, corporate vice-presidents might insist upon bargain- 
ing collectively with the board of directors. But the aspect of foremen’s 
unionization that iouched the most sensitive management nerve was 
the deeply held belief that dual loyalty is impossible in the employ- 
ment relationship. While perhaps not all employers would have gone 
to the same source as did Wilson to support this belief, most, if not 
all, were in agreement with him when he told the committee, “To 
quote from an authority some 2,000 years old and generally accepted”: 


No man can serve two masters; for either he will hate the one and 
love the other; or else he will hold to the one and despise the other. 
—NMatthew 6:24'* 


11 This danger was especially disturbing to C. E. Wilson, president of General Motors. 
See Wilson's testimony in Full Utilization of Manpower, pp. 61-87, esp. p. 66. 
Wilson appeared before the committee on behalf of GM and the Automobile Manu- 
facturers’ Association. It is worth noting that, with one exception, neither Wilson 
nor any of the other employers who testified about the dangers of foremen’s union- 
ization had had any experience in bargaining with a foremen’s union. Despite the 
- ul attention with which committee members hung on their words, Wilson 

his fellow employers were merely hypothesizing. 
12 See 1 testimony of Almon E. Roth, an official of the Waterfront Employers’ Association 
of the Pacific Coast, in Full "Utilization of Manpower, pp. 582-583. Later in the 
same hearings, when a member of the Foreman’s Association (he was a foreman 
in a Detroit auto parts factory) was asked about this point, his answer disturbed 
Congresswoman Clare Booth Luce of Connecticut, producing this exchange: 
Mr. Stafford. If we belong to the same association as the men, I do not think 
that would be right because they are considered, you know, a little below us. 
We are foremen. 
Mrs. Luce. You are not going in for a class society, are you? 
Mr. Stafford. No, no; I do not mean it that way. 

(Full Utilization of Manpower, p. 350). 

18 Matter of Union Collieries Coal Company, Oakmont, Pennsylvania and Mine Officials’ 
Union of America (Independent), 41 NLRB 970. The case is discussed at some 
length below. 

14 Full Utilization of Manpower, p. 66. Several supervisors who testified agreed with 
Wilson. One was J. S. Fink, a mine foreman in the New River coal mine in West 
Virginia. Fink tol the committee: “If I am forced into a union, I would certainly 
owe some allegiance to that union. I can’t quite see how I could avy ne perform 
7 Sgt and at the same time owe any allegiance to anyone except management.” 
Ibid., p. 914. 
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Foremen themselves conceded that they had certain attributes of 
management, but they argued with no less vigor than had management 
spokesmen that in relation to their employers, foremen were employees. 
And as employees, they needed collective bargaining as much as the 
production workers under them.” They pointed out that unions of 
supervisors had long existed in the maritime industry, in the railroad 
industry, and in the postal service. Furthermore, they noted, for years 
foremen had been included in agreements along with production work- 
ers in the printing and building trades, in the metal trades when bar- 
gaining was on a craft basis, and among teamsters and longshoremen.”* 

Foremen in manufacturing, like their counterparts who had organ- 
ized earlier in other fields, unionized for much the same reasons that 
had earlier induced production workers to form unions: higher wages 
and economic security, protection against arbitrary treatment by higher 
management, a voice in decisions that affected their working environ- 
ment. Specifically, foremen objected to the narrowing of the earnings 
differential between themselves and production workers that had re- 
sulted when wage increases were granted to newly organized workers, 
while foremen’s salaries remained almost unchanged.” 


Foremen’s feelings that they were being treated unfairly were in- 
tensified by the discovery that foremen were paid different salaries 
for the same work. In one plant, where department foremen were well 


15 Indeed, the founders of the Foreman’s Association of America believed that the 
foreman’s need for a union stemmed directly from the development of collective 
bargaining by the workers he supervised. The preamble to the union’s constitution 
put it this way: 

“From the early days of mass production by power machinery to the present dec- 
ade the foreman was considered either as the channel through which the desires of 
ownership and management were conveyed to and made effective among the body of 
workers, or as the representative of ownership and management in the shop. Just 
before the opening of the present decade [the 1940s] the organization of the 
of workers into plant and industry-wide unions demanding the exclusive right of 
representation for collective bargaining purposes, dealing with employers or groups 
of employers in organizations that have existed for years, has greatly changed the 
real status of the foreman. 

“In the particulars of the day’s production the foreman is yet the channel for 
making effective policies and directions of management as applied to production, but 
he is a part of neither organized ownership and management on the one hand nor the 
organized labor on the other hand. The foreman fits between two enormous powers, 
ownership and management on top and labor unions with enormous numbers on 
the bottom. The foreman has reason to feel that in the ceaseless struggle between 
ownership and wage labor the foreman will become a victim unless all foremen are 
organized to protect individuals and interests common and essential to the position 
of foremen in modern mass power production.” 

16 See Union Membership and Collective Bargaining by Foremen, U.S. Bureau of Labor 
Statistics Bulletin No. 745 (1943). 

17 See, for example, Full Utilization of Manpower, p. 332. 
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paid if they got a salary of $400 a month, one foreman had earnings 
of almost $600— because he had been able to persuade the company 
not to put him on a salary but to keep him on an hourly rate, with 
overtime.” 

Arbitrary treatment by higher management drove many foremen 
into the union. At a time when the men under them were gaining, 
via the grievance procedure, a property right in their jobs, foremen 
had only a tenuous claim on theirs. In some plants, the policy was up 
or out: Succeed as a foreman or be fired. In one auto company, a fore- 
man’s hold on his job was so insecure that this by itself would have 
caused the foremen to vote almost unanimously—as they did—to be 
represented in collective bargaining by the Foreman’s Association: 


A division manager called a foreman into his office 15 minutes 
before quitting time and fired him on the spot with only a 15-minute 
notice. This man had worked 1014 hours a day, 7 days a week since 
last December [four months}. In the last 2 months this same division 
manager has fired three foremen and two others have quit because 
they found it impossible to work for or with him.” 


Foremen and Supervisors under the Wagner Act 

The members of the newly created National Labor Relations 
Board had been in office less than four months” when they had to 
decide their first case involving a foreman. In the course of an effort 
by the auto workers’ union to organize a Detroit trailer firm, a sub- 
foreman, along with a number of production workers, had been fired 
for union activity. In the eyes of the company, the sub-foreman had 
clearly betrayed his trust; he had refused to resign an office he held 
in the union, and he had refused to screen out union sympathizers 


18 See ibid., p. 356. 

19 Jbid., p. 506. For some foremen, casting their vote was expensive: “Men on salary 
are allowed one-half day's pay each month if, of course, they lose no time during 
that month. Several of our men stood in line and their vote cost them seven or 
eight dollars because they were late that morning. I heard one member mention that 
that was his first time late in 15 years.” See also American Management Association, 
Should Management Be Unionized?, Personnel Series No. 90 (New York, 1945), 
esp. pp. 12-14; and “Report of War Labor Board's Foremen’s Panel,” 16 LRRM 
2511-2515. 

20 The National Labor Relations Act was passed by both Houses of Congress on June 
27, 1935, and signed by the President on July 5, 1935. The first members of the 
board—J. Warren Madden, Chairman, a law professor at the University of Pitts- 
burgh; John M. Carmody, a member of the National Mediation Board; and Edwin 
S. Smith, a member of the earlier National Labor Relations Board that had been 
created under Public Resolution 44 to administer Section 7a of the National In- 
dustrial Recovery Act—were appointed on August 27, 1935. They held their first 
meeting on September 4, 1935. (NLRB, First Annual Report ... Washington: U.S. 
Government Printing Office, 1936), pp. 9, 14. 
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when he interviewed applicants for work.” Without any discussion of 
whether the sub-foreman, who had the authority to recommend appli- 
cants for employment, was or was not an “employee” under the Act, 
the Board recommended that he be reinstated and be “made whole” 
for any losses he suffered by reason of his discharge. 

Two weeks later, the Board decided the first case exclusively in- 
volving supervisory employees—twelve licensed engineers employed 
by a ferry company.” The question of whether the engineers who super- 
vised the work of firemen and oilers and had charge of the engine 
room were “employees” within the meaning of the Wagner Act was 
not raised by the company, nor was it considered by the Board. Indeed, 
for purposes of the election, the company wanted the bargaining unit 
to include, along with the engineers, the firemen and oilers—most of 
whom had not shown an interest in union membership, and were not 
eligible for membership in the Marine Engineers’ Beneficial Associa- 
tion (MEBA). The NLRB rejected the company’s view as a trans- 
parent tactic designed to cause the MEBA to lose the election and 
designated the twelve marine engineers as a unit appropriate for col- 
lective bargaining, ordering the company to bargain with the MEBA.” 

Two other cases involving supervisors were brought to the NLRB 
in 1936, and again the Board found, without any discussion of whether 
the complainants were “employees,” that licensed engineers were 
entitled to the procedures and protection of the Act.** Another case, 


21See Matter of Fruehauf Trailer Company and United Auto Workers Federal Labor 
Union No. 19375, 1 NLRB 68 (Decided December 12, 1935). 

22 Matter of Delaware—New Jersey Ferry Company and Marine Engineers’ Beneficial 
Association No. 13, 1 NLRB 85 (Decided December 30, 1935). 

23 The Board’s order was never carried out. Instead, the company persuaded the engineers 
to form a company union, the Engineers and Engine Committee, which included 
the firemen and oilers, and signed an agreement with this group. When the NLRB 
asked the Third Circuit Court of Appeals to enforce its order, the court declined, 
on the ground that because the company had signed an agreement with the Engineers 
and Engine Committee, there was no longer any need to enforce the Board’s order: 
“The questions raised have become practically moot....” (90 F 2d) 520, decided 
June 18, 1937). The U.S. Supreme Court denied certiorari later in the year (302 
U.S. 738), and the case ended without the question having been raised as to 
whether the engineers were “employees.” 

24In Matter of International Mercantile Marine Company, American Merchant Line, 
Panama Pacific Line and United States Lines and International Union of Operatin 
Engineers, Local No. 3, 1 NLRB 384 (Decided March 31, 1936), the Board 
found appropriate a bargaining unit comprising chief engineers, assistant engineers, 
and licensed junior engineers. In Matter of Black Diamond Steamship Corp. and 
Marine Engineers’ Beneficial Association, Local No. 33, 2 NLRB 241 (Decided 
September 24, 1936), the Board ordered an election among the licensed engineers 
but refused to include deck officers in the unit, because deck officers historically 
were represented by a separate union, usually the National Organization of Masters, 
Mates and Pilots. 
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also decided as if there were no question but that supervisors were 
“employees,” presented ramifications which justify a brief digression 
from our main discussion—the status of foremen under the Wagner 
Act. Involved were fourteen district managers and two branch man- 
agers employed in the circulation department of the Seattle Star.” 

Until early in 1937, the newspapers were picked up in bundles 
at the plant and delivered to the newsboys on the paper routes by the 
Star's district and branch managers, using their own private cars. But 
in April of that year, the Teamsters arranged with the Star to have 
this job done by a local trucking company. The arrangement meant 
that members of the Teamsters Union would bring the bundles out 
in trucks, taking over this part of the district and branch managers’ 
function. Faced with losing part of their work and hoping to preserve 
their jobs, district and branch managers joined the Newspaper Guild, 
then an AFL affiliate. Not long after, the Star agreed to recognize 
the Guild. For the circulation managers, this seemed to solve the 
problem of protecting their jobs against the Teamster invasion. But 
the paper was persuaded not to sign an agreement with the Guild by 
Dave Beck, then an international representative of the Teamsters, 
who wrote the publisher of the Star that the Teamsters had jurisdiction, 
“under AFL laws, over all circulation department employees.” 

In June, the matter was at once simplified and complicated when 
the Newspaper Guild deserted the AFL, joining the CIO. Ostensibly, 
the Guild’s move simplified the problem; the Guild was now no 
longer bound by AFL jurisdictional laws and could support the 
claims of its members to the jobs they had held before the Teamsters 
asserted their jurisdictional claim. CIO affiliation really complicated 
the problem, however, because of the political debt owed Beck by 
John Dore, then Mayor of Seattle. This became apparent when the 
Star discharged the twenty circulation employees, replacing them with 
members of the Teamsters Union. The entire membership of the Guild 
—reporters, editorial writers, bookkeepers and accountants, girls from 
the classified ad department—went out on strike in support of the 
circulation managers. 

The strike lasted only a week, when, as the NLRB decision put it, 


25 Matter of Star Publishing Company and Seattle Newspaper Guild, Local No. 82, 
4 NLRB 498 (Decided December 11, 1939). 
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“the plant was reopened with police assistance furnished by Mayor 
Dore....””® A few months later Dore told the AFL convention: 


When the CIO-AFL fight got hot in the city of Seattle, I announced 
as Mayor of that city and as a private individual that I was going to do 
everything humanly possible to make that an AFL city. . . . Eighty-five per- 
cent of the people of Seattle are determined, the business people are 
determined, that the CIO shall never get a foothold in that city. 


...the Mayor of Seattle has great executive powers. We have no 
business manager. The Mayor is absolutely free and aloof from the City 
Council. ...I have laid down a rule and have enforced it relentlessly 
that there will be no picketing in that city by anybody unless that picket- 
ing is approved in writing by the Seattle Labor Council.?” 


Despite Dave Beck, the AFL, and Mayor Dore, the NLRB held 
that the district and branch managers, having ceased work in con- 
nection with a current labor dispute and because of an unfair labor 
practice, retained their status as employees: “... We will order [the 
Seattle Star] to reinstate all of these men to their former jobs, with 
back pay.” 

The first instance in which an employer argued that a foreman 
or supervisor was part of management and, by implication at least, 
not an “employee,” was brought to the Board early in 1936, as part 
of a larger case.”® One of the unfair labor-practice charges in the case 
involved a chief engineer in the powerhouse of a spice company. He 
had been fired when he joined the union, along with others in the 
plant, after the company had cut wages for the third time in four 
years. Again, without explicitly examining the company’s position that 
as a supervisor the chief engineer was not protected by the Act, the 
NLRB ordered the engineer reinstated with back pay. 

Almost three years passed before another case arose in which an 
employer argued that supervisory employees were not covered by the 
Act. This grew out of an attempt by stationary engineers working for 
26 Ibid., :p. 504. 

27 American Federation of Labor, Proceedings of the 57th Annual Convention, (Wash- 
ington: 1937), pp. 520-521. See also, Murray Morgan, Skid Road: An Informal 
Portrait of Seattle (New York: Viking Press, 1951), pp. 251-252 and 255-256. 

28 NLRB 505-506. The Ninth Circuit Court of Appeals upheld the board in June, 1938. 
The court's opinion, which reviewed the arguments presented by counsel for the 
newspaper, assumed without discussion that the managers were “employees.” (See 
97 F 2d) 465. ' 

29 Matter of the Warfield Company ...and International Union of Operating Engineers, 


Local No. 399, and International Brotherhood of Firemen and Oilers, Local No. 7, 
6 NLRB 58 (Decided March 18, 1938). 
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General Motors to bargain through an independent union, the Amer- 
ican Power Association.** The union wanted to include in the bargain- 
ing unit two groups of employees who had supervisory duties: sta- 
tionary engineers, who had charge of the powerhouse connected with 
the plant and who supervised the firemen and repairmen working 
on the boilers; and assistant chief engineers, who directed the work 
of the stationary engineers. The company claimed that stationary engi- 
neers, as well as assistant chief engineers, were supervisory employees 
performing duties so closely allied with management that the company 
should not be required, under the law, to bargain with a union repre- 
senting them. The NLRB, with Gerard Reilly, who had only recently 
joined the Board, not participating—an abstention which, in the light 
of subsequent cases, was significant—agreed with the union concerning 
the stationary engineers, ordering an election covering them. The 
Board agreed with GM, however, that assistant chief engineers were 
too high in the management hierarchy to be included in the bargain- 
ing unit.™ 

The Foreman’s Association of America 


It was against this background—a few inconclusive NLRB de- 
cisions involving foremen and several sporadic, abortive attempts by 
foremen to organize*—that the Foremen’s Association of America 
began its life. The founding of the Association was stimulated, in 
large part, by Ford's decision in June 1941 to recognize and bargain 
with the UAW, which changed the position of a foreman in a Ford 
shop drastically for the worse. The grievance procedure took away 
much of the foreman’s control over the men he supervised, and fore- 
men watched the men under them get dramatic pay increases while 


30 Matter of General Motors Corporation and American Power Association, Independent, 
36 NLRB 439 (Decided October 28, 1941). 

31.On the ballot were the American Power Association (APA) and the UAW-CIO, 
which had asked to be included after the independent union had filed for the 
election. For the APA, persuading the Board to hold the election was a Pyrrhic 
victory. In one plant, which went non-union, the APA got only two of the six 
votes cast; in another, the three engineers voted for the UAW. In the third, however, 
the APA won the election, with all four engineers voting for the Association. See 
37 NLRB 874. 

82 For an account of one foremen’s union which showed much promise—despite an 
assertion in a Detroit Free Press editorial (Nov. 25, 1939) that foremen’s unioniza- 
tion was a Communist plot—when it first appeared, in part because of help from 
the UAW, but which expired when the UAW and the CIO withdrew their support, 
see Ira B. Cross, Jr., “When Foremen Joined the CIO,” Personnel Journal, Vol. 
18 (February, 1940), pp. 274-283; and “Foremen’s Union Finale,” Personnel 
Journal, Vol. 18 (March 1940), p. 346. 
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they got little or nothing. Then, when war production made it neces- 
sary for foremen to work longer hours per day and more days per 
week, foremen continued to be paid at straight time, while men who 
worked under them got time-and-a-half. Furthermore, under the UAW- 
Ford seniority clause a foreman accumulated no seniority credit for 
the time he put in as a supervisor. When postwar cutbacks inevitably 
came, he was almost certain to be out on the street without a job. 

The Foreman’s Association, like Friendly Societies in Britain and 
some of the early unions in America, had its origin in a group that 
had been coming together over the years for a social, rather than for 
a trade-union, purpose. The occasion was a weekly bowling and beer 
session, in which twelve foremen from the Ford aircraft plant partic- 
ipated. When these foremen began to feel the impact of the Ford- 
UAW agreement, their talk over the beer tables turned more and more 
often to their grievances. In August, Robert H. Keys, an ebullient, 
30-year-old graduate of the Ford trade school, who for the past seven 
years had been a foreman at Ford, had an inspiration: Why shouldn't 
foremen organize themselves? 

At the outset, the group’s goal was modest. But a union for fore- 
men had a stronger appeal than the founders of the new union real- 
ized. Before Keys and his fellow-bowlers knew what was happening, 
they had a thriving organization on their hands: 

Our original idea was to form a group in just our division of the 
company for the protecton of our rights. All of us were working foremen 
who had no idea that our movement would spread all through the Ford 
plants. Foremen whom we did not know personally, and had not heard of, 
would hear of it in other departments and divisions of Ford and volun- 
tarily request membership. .. . Then, even more astonishing to us, we be- 
gan getting inquiries from foremen in other large Detroit corporations. 
After inquiries, came demands for charters; something we did not have at 
the time. Moreover, we had more than 5,000 members before a single per- 
son was paid for his time and effort in handling the many details of 
membership activity.* 

Keys’ description of the rapid growth of the foremen’s union 
was not exaggerated. Within a month after he had proposed that he 
and his friends organize, 350 Ford foremen had signed up in the 
union, which called itself the Foreman’s Association of America.** 
33 Robert H. Keys, “Union Membership and Collective Bargaining by Foremen,” Mechan- 


ical Engineering, Vol. 66 (April, 1944), pp. 251-256. 
34 Monthly Labor Review, Vol. 62 (February, 1946), pp. 241-244. 
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Two months later, 1,200 enthusiastic foremen met in Dearborn and 
elected officers, with Keys as first president. By the end of the year, 
the Association’s membership had more than tripled, with 4,020 Ford 
foremen enrolled in six chapters. 

Despite its ready acceptance by Ford foremen, Harry Bennett, 
then in charge of Ford's labor relations, ignored the new union, re- 
fusing even to answer FAA letters asking for recognition. Finally, 
in May 1942, the union asked the NLRB to certify it as the bargain- 
ing agent in the six Ford plants where it had a majority. A few days 
later an FAA “building chairman” (the Association's title for a shop 
steward) in the Spring and Upset Building of the River Rouge plant 
was fired when he presented a grievance on behalf of another fore- 
man. The foremen’s reaction must have had a shattering effect upon 
Harry Bennett and his colleagues who operated the company’s labor 
spy system. Every foreman in the building—there were 169—walked 
off his job in a protest of the discharge. All 169 were immediately 
fired. They were rehired a few days later when the company, though 
declining to recognize the union as a bargaining agent (it was not 
until November 1942 that the FAA could get the company to sign 
a contract), agreed to take back the building chairman and to meet 
with FAA representatives to discuss grievances.” 


“Foremen Are Employees” 


The union’s breathtaking success at Ford would doubtless have 
been enough to bring foremen to the FAA office from all over Detroit, 
asking for membership cards.** But growth of the union was further 


35 When Ford finally agreed to a written contract, the company adopted a liberal attitude 
toward its terms. FAA representatives were given super-seniority and required to 
work only during the first and last hour of the day; a standard grievance procedure 
terminating in arbitration was included; foremen’s salaries were raised and rate 
differentials for the six different classifications were established; a basis for rehiring 
foremen after layoffs was agreed upon; sick leave and vacation pay were provided 
for; the principle of seniority was recognized in connection with promotion and 
— of foremen. Ford balked at only one important union demand: the union 
shop. 

For these early developments, I have relied mainly on Herbert R. Northrup, “The 
Foremen’s Association of America,” Harvard Business Review, Vol. XXIII (Winter, 
1945), pp. 187-202; “Sleeping Giant Comes to Life,” Business Week (April-June, 
(1949). Pp. 102-104; and Monthly Labor Review, Vol. 62 (February, 1946), pp. 
241-244, 

36 One of the more bizarre rumors spread about the FAA at about this time had it that 
it was Harry Bennett who induced the union to branch out in 1942 and accept 
members from plants other than Ford. His purpose was allegedly that he wanted 
to show the FAA that he was interested in its welfare and growth, and—a more 
plausible reason—that he wanted to bedevil Ford’s competitors by helping the union 
infiltrate their plants, too. See Business Week (April-June, 1942) p. 104. 
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stimulated by an NLRB decision involving foremen at the Union Col- 
lieries Coal mine*” which, as it happened, coincided chronologically 
with the FAA victory at Ford. The foremen’s cases discussed earlier 
were important as indicators of a developing trend in NLRB policy 
concerning the status of supervisory employees, but the Union Col- 
lieries case was the first in which the board decided unequivocably 
that under the Wagner Act foremen in industry were entitled to the 
same rights as other employees. 

The case was brought to the board late in 1941 by the Mine Offi- 
cials’ Union (MOU), which had been organized as an independent 
union of mine foremen in December 1940, and which had unsuccess- 
fully sought recognition at the Union Collieries mine in Pennsylvania. 
The company urged the NLRB not to hold an election, presenting sev- 
eral persuasive arguments, of which two are pertinent here. First, 
the company argued that the assistant foremen, night bosses, fire bosses, 
weigh bosses and coal inspectors the union sought to represent were 
supervisory officials and not “employees” within the meaning of the 
Act. Second, the company contended that if the board decided that 
the foremen were “employees,” then they should be represented by 
the United Mine Workers of America (UMWA) under the Appalachi- 
an agreements between the Pennsylvania Coal Operators’ Association 
and the UMWA. 

The Board, in a 2-to-1 decision, rejected both arguments advanced 
by the company: 

It is now well settled that supervisory officials are “employees” within 
the meaning of Section 2(3) and Section 8(3) of the Act and that any 
discrimination in regard to their hire and tenure of employment because 
of union activities constitutes an unfair labor practice within the mean- 
ing of the Act. 

We have frequently acknowledged the right of supervisory em- 
ployees to be represented by labor organizations for the purposes of col- 
lective bargaining with their employers. Beginning with Matter of Inter- 
national Mercantile Marine (I NLRB 384), we have consistently certified 
representatives for licensed masters and mates or licensed engineers, al- 
though they exercise supervisory authority over seamen aboard ships. 

... The United Mine Workers, so far as the record shows, has never 
bargained for supervisory employees and the employees involved here are 
specifically excluded from the Appalachian Agreement and its supple- 
ments. 


87 Matter of Union Collieries Coal Company, Oakmont, Pennsylvania and Mine Officials’ 
Union of America (Ind.). 41 NLRB 961 (Decided June 15, 1942). 
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The Union Collieries case, in addition to setting a precedent ,was 
also the first opportunity for a new member of the Board, Gerard 
D. Reilly (Reilly, who was pro-management, replaced Edwin S. Smith, 
a pro-labor member, in October 1941) to express his views on the 
foreman question. Alarmed by what he believed were the implications 
of treating foremen as “employees,” Reilly dissented vigorously from 
the majority opinion: 

A literal interpretation of the statute would mean that even the 
president, vice president, and treasurer of a corporation have a right 
to bargain collectively, since they are also employees. Yet very few 


persons would contend for such an absurd construction, and it is 
unlikely that the courts would be hospitable to such an argument. 


Reilly also thought that this case was different from the maritime 
cases cited by the two other members of the board, Harry A. Millis 
and William N. Leiserson. In the maritime cases, Reilly conceded, 
union organization of licensed officers was appropriate because it had ~ 
developed and continued apart from unionization of unlicensed sea- 
men. But in coal mining he thought the situation was different; if 
unionization of foremen succeeded, the United Mine Workers would 
sooner or later absorb the Mine Officials’ Union. 

Reilly's misgivings were prophetic. In July 1942, the NLRB held 
an election (over strong objections from the Pennsylvania Department 
of Mines, five coal producers’ associations and another dissenting 
opinion by Reilly) which was won easily by the MOU. Within less 
than four months, as Reilly had predicted, the Mine Officials’ Union 
asked the UMWA to accept mine foremen into the miners’ union. 
The United Mine Workers had had a long-standing policy of keep- 
ing foremen out of their union, but now that mine foremen had a 
union of their own which was certified by the NLRB as the bargain- 
ing agent, the UMWA decided to take the foremen in, so long as 
they were kept in separate locals. The 1942 convention amended the 
constitution accordingly and in March, 1943, the MOU became the 
“United Clerical, Technical, and Supervisory Employees of the Min- 
ing Industry, District 50, UMW.’** 


38 The UMWA first demanded inclusion of foremen in its coal contracts in the 1943 

negotiations. In 1944, the union struck 64 mines for this objective. The UMWA 

ay a a contract including foremen in 1946, when the mines, having been 
th 


seiz i government to end the 1945 soft coal strike, were being operated by 
the United States Coal Mines Administration. 
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The Union Collieries doctrine was reaffirmed later in the year, 
when the NLRB, with Reilly again dissenting, held that supervisory 
employees could constitute an appropriate unit for collective bargain- 
ing, even when the union they chose as their bargaining agent was 
a local of the same union that represented the productior workers.” 

Reilly argued that the potential mischief inherent in this decision 
was even greater than the problems created in Union Collieries. In 
that case he had suggested that mine bosses might, if they were mem- 
bers of the same union as the production employees, unduly interfere 
with the rights guaranteed to the production workers under the Act. 
“Here,” he noted, “as in Union Collieries Coal Company, it is admitted 
that the supervisors are full fledged foremen, one step higher in the 
managerial scale than the persons involved in the Union Collieries 
case. And here we find the foremen in what must be considered the 
same union with the production employees.” 


“There Ought To Be a Law” 


Two NLRB decisions favorable to foremen’s unions, coupled with 
the rapid growth of the Foreman’s Association (when the union held 


its first annual convention in 1942, it had more than 10,000 mem- 
bers),*° inevitably produced anxiety in management circles. Anxiety 
deepened into alarm when, in February 1943, the FAA won a consent 
election at Packard by a vote of 486-2. With a contract at Ford and 
a victory at Packard behind it, in mid-March the union turned to 
General Motors, demanding recognition in the Detroit diesel division. 
GM's response was characteristic of its then president, Charles E. Wil- 
son. Bluntly rejecting the union’s demand, Wilson fired off telegrams 
to four Congressional committees, asking for a law prohibiting col- 


39 Matter of Godchaux Sugars, Inc., and United Sugar Workers, Local Industrial Union 
No. 1186, CIO. 44 NLRB 874 (Decided October 7, 1942). 
40 Examples of the enthusiastic response with which foremen in Detroit auto plants 
reeted proposals to join the FAA are found in statements of foremen testifying 
Seteee the House Committee on Military Affairs in March 1943 against Congressman 
Smith’s bill to outlaw collective bargaining by foremen. 

A foreman employed in GM's diesel engine division told the committee: “On 
the 1st of March we began to organize. Three weeks after the time that we started to 
organize, 75 per cent of our members belonged to the Foreman’s Association of 
America...” (p. 332). At the Timken Detroit Axle Company, “[when] we heard 
of the Foremen’s Association, we got in touch with them...in two weeks’ time, 
98 per cent of those foremen signed up in this association.” (p. 344) At Hudson 
in March 1943, 651 of the 675 foremen eligible for membership in FAA were 
members (p. 365); at Chrysler, 1,724 of the 2,200 foremen belonged to the fore- 
men’s union (p. 501). 

Page references are to Full Utilization of Manpower. 
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lective bargaining by foremen. Congressman Howard W. Smith of 
Virginia obligingly satisfied Wilson’s plea by adding a section to 
some amendments to the Selective Service Act he was introducing in 
the House. Smith’s bill was a Draconian answer to the challenge of 
foremen’s unionization, reminiscent of the criminal conspiracy doctrine 
with which the courts in the early years of the 19th century sought 
to turn back unions of craftsmen. The bill would have made super- 
visory employees ineligible to membership in a union that engaged 
in, or sought to engage in, collective bargaining with a firm supply- 
ing goods or services to the federal government. Any attempt by a 
foremen’s union to persuade such an employer to bargain with it 
would have been unlawful, punishable by a fine of $1,000 or a year in 
jail, or both. Anyone who violated these prohibitions would also 
have forfeited his deferment from the draft. 

Congressman Smith’s bill failed to pass, but it contributed to a 
change in the philosophy underlying appointments to the NLRB, a 
change which was similar to the Court-packing episode in the New 
Deal phase of the Roosevelt administration.” Until 1943, when Wil- 
liam M. Leiserson left the NLRB to return to the National Mediation 
Board, members of the NLRB had all been men with experience in 
labor relations, either as members of government boards, as arbitrators 
or as scholars. They were also—Reilly was the one exception—liberals 
and basically pro-union. John M. Houston, FDR’s choice to replace 
Leiserson, was a striking contrast to these men. A small business man 
from Kansas, whose own plant was non-union, he had been president 
of the Kansas Chamber of Commerce before serving in the Congress 


41 See Full Utilization of Manpower, pp. 1-2. 
42 Frances Perkins has commented on FDR's negative reaction to the creation of an 
administrative agency he might not be able to control: 

“After the first Board was appointed the President said with a sigh, ‘Since this 
Board is not in the Department of Labor, as I think it ought to be, how am I 
going to manage? How am I going to know what goes on in this entirely new 
independent agency? 

“He turned to me. ‘T'll tell you what. You set up a kind of watch tower in the 
Department of Labor. Keep in touch with the Board and tell me what they are doing, 
so = if they do a — wrong I can reprove them.’ 

m He was amused at my expostulation that you couldn't control a judical body 
at way.’ 

But despite the President's effort to establish, as Miss Perkins has put it, “more 
Statesmanship and more stable attitudes in the Board,” some of FDR's NLRB ap- 
pointments, like some of his successor’s appointments to the Court, must have dis- 
appointed him. “[The board} remained wholly independent, and from President 
Roosevelt's point of view it was wholly unpredictable.” The Roosevelt I Knew (New 
York: The Viking Press, 1946), pp. 244-245. 
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as a Democratic Congressman from that state. A contemporary com- 
ment explained Houston’s appointment: 

It was Franklin D. Roosevelt, the politician, not the leader of the 

New Deal, who appointed John M. Houston to the National Labor Re- 


lations Board...he took account of the strongly anti-labor sentiment, 
bowing to it by refusing to appoint a man with a labor background. 


Smith’s proposal to outlaw collective bargaining by foremen was 
probably too extreme to have passed in any case, but, like the Court- 
packing proposal, while the Smith bill was being considered in com- 
mittee, it was made unnecessary by a board decision** which accom- 
plished the result sought by the bill.* This was in the Maryland 
Drydock case, which came to the Board as the result of a dispute 
over whether temporary supervisors who devoted the major part of 
their time to supervision should become members of the production 
workers’ union under a maintenance-of-membership clause. An arbi- 
tration board had upheld the company’s contention that under the 
contract the supervisors were not part of the bargaining unit because 
they spent more than 50 per cent of their time supervising other 
employees. The union, basing its position on the Union Collieries and 
Godchaux Sugars cases, asked the NLRB to certify a bargaining unit 
composed solely of the supervisory employees. 


“Foremen Are Not Employees” 


From the foremen’s point of view, the Maryland Drydock case 
reached the board two months too late: Leiserson, who would almost 
certainly have supported the union's contention, was no longer on the 


43 Business Week (January-March, 1943), p. 38. 

44 Matter of Maryland Drydock Company and Local 31 of the Industrial Union of Marine 
and Shipbuilding Workers of America. 49 NLRB 733 (Decided May 11, 1943). 

45 Millis and Brown, in From the Wagner Act to Taft-Hartley (Chicago: University of 
Chicago Press, 1950), contend that the board was trying to beat Congress to the 
draw: ‘“The [ Maryland Drydock} decision was issued in haste, on May 12, 1943, 
without allowing the Chairman time to ay on his dissenting opinion. Rumor had 
it that the majority wished to forestall action by the House Military Affairs Committee 

. the Board was also to appear shortly whe the House Appropriations Committee 
to discuss the appropriation for the following year.” (p. 244) See also U.S. House 
of Representatives, Committee on Education and Labor, House Report No. 245, 
80th Cong., Ist Sess., 1947, p. 13. 

The Maryland Drydock ‘decision also accomplished the objective C. E. Wilson had 
sought when he asked for the law. In July, 1943, the NLRB, following the Maryland 
Drydock precedent, rejected an FAA petition for an election covering the 407 foremen 
in the GM diesel engine division, on the ground that formen did not constitute an 
appropriate unit for collective bargaining. Matter of General Motors Corporation 
(Detroit Diesel Engine Division) and Foreman’s Association of America. 51 NLRB 
457 (Decided July 20, 1943). 
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NLRB, and Houston had taken his place. Houston voted with Reilly, 
and Reilly's dissents in the cases the union was relying upon now 
became the board’s position: 

... An examination of the majority opinions [in Union Collieries 
and Godchaux Sugars} reveals that they were not based on the view that 
units of foremen were desirable or salutary or would effectuate the pur- 
poses of the Act, but solely on the legal premise that supervisors were 
necessarily employees within the meaning of the Act and therefore, con- 
stituted a “unit appropriate for the purpose of collective bargaining” 
within the meaning of Section 9(b). 

... We are now persuaded that the benefits which supervisory em- 
ployees might achieve through being certified as collective bargaining 
units would be outweighed not only by the dangers inherent in com- 
mingling of management and employee functions, but also in its possible 
restrictive effect upon the organizational freedom of rank and file 
employees. 

Whatever one may think of the Reilly-Houston reasoning on the 
question of collective bargaining by foremen,* he can scarcely fail to 
admire the straightforward manner in which the new majority dealt 
with the conflict between their current position and the doctrine laid 
down in the two earlier cases: ““To the extent that our decisions in 
the Union Collieries, Godchaux Sugars, and subsequent cases are in- 
consistent with this opinion, they are hereby overruled.” 

Chairman Millis, who now occupied the position Reilly had just 
vacated as the board’s dissenter, wrote a long minority opinion, so 
outraged in tone as to lead one student of the Board to observe, “Feel- 
ings of board members on the foremen issue were neither detached 
nor affable.’’*” Millis argued that the Reilly-Houston belief that col- 
lective bargaining by foremen would lead to domination by foremen 
of production workers’ unions was no harder to deal with than the 
general problem of company domination of unions, which, Reilly and 
Houston conceded, the NLRB had been able satisfactorily to solve. 


46 A refreshing admission was made two years after the Maryland Drydock decision by 
one student of the foreman question: “Mr. Reilly's arguments, supported by these 
facts that in some cases foremen who were members 0 production workers’ unions 
had been able to exercise minority control of the unions  auaaie several writers, 
including the author, to support his — After studying the problem at first 


hand in Detroit, however, the author believes that the organization of foremen into 
unaffiliated, independent unions, such as the Foreman's Association, may well provide 
the most realistic and practical solution.” (Herbert R. Northrup, “The Foreman’s 
Association of America,” Harvard Business Review (Winter, oe pp. 194-195. 
47 Herman E. Cooper, “The Status of Foremen as ‘employees’ Under the National Labor 
Relations Act,” Fordham Law Review, Vol. 15 (December, 1946), p. 209. 
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The board could require that supervisory and production workers’ 
groups be independent of each other in union meetings, in the formu- 
lation of demands, and in the approval or disapproval of tentative 
agreements. 

Millis also thought that withdrawing board support for collec- 
tive bargaining by foremen would lead to strikes. He was right. The 
Maryland Drydock decision was a serious setback to foremen’s unions, 
and, it seemed, especially to the Foreman’’s Association (when the 
union’s contract with Ford expired in November 1943, the company 
broke off bargaining relations with the union, asserting that it no 
longer had an obligation to bargain). Nevertheless, the FAA con- 
tinued to grow at an amazing rate. At the 1943 convention the union 
could boast that its membership had almost doubled—from 10,000 to 
19,000—since the first convention, a year earlier. But when the Fore- 
man’s Association, after signing up substantial majorities of foremen 
in plant after plant, asked employers for recognition, all but a few 
refused, taking the position that because of the Maryland Drydock 
decision, they had no legal obligation to bargain with foremen. De- 
ptived of the election and certification procedures of the Wagner Act, 
the Foreman’s Association resorted to the only form of persuasion 
the employers would listen to: the strike. 

For the Government, the action of the foremen’s union posed 
a vexing question. In January 1942, the President had created the 
National War Labor Board (WLB), a tri-partite body designed to 
function essentially as a labor court which would settle wartime dis- 
putes.** Under the terms of the executive order setting up the board, 
and an amendment issued several months later, the board’s jurisdiction 
was virtually unlimited: “...the functions of said Board are hereby 
extended to cover all industries and all employees.” 

Then, a month after the Maryland Drydock decision, Congress 


48 When two cases of the type Millis envisioned came before the Board a Pgs later, 


he wrote a separate opinion, referring to his dissent in Maryland Drydock and con- 
curring with the majority that when provisions for segregation of supervisory em- 
ployees from workers subordinate to them was inadequate the NLRB should not 
certify the om gm unit. Matter of Rochester and Pittsburgh Coal Company and 
United Clerical, Technical and Supervisory Employees Union of the Mining Industry, 
Division of District 50, United Mine Workers of America. 56 NLRB 1760 (Decided 
June 29, 1944); and Matter of Cramp Shipbuilding and Industrial Union of Marine 
and Shipbuilding Workers of America, and Local No. 42 Thereof. 52 NLRB 309 
(Decided August 28, 1944). 

49 For Executive Order No. 9017, which established the board, see Bureau of National 
Affairs, War Labor Reports: Reports of Decisions of the National War Labor Board 
(Washington), Vol. I, pp. xvii-xviii, hereafter cited as War Lab. Rep. 
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enacted the War Labor Disputes Act, a statute likewise designed to 
prevent work stoppages in wartime. Commonly known as the Smith- 
Connally Act, the law required employees of firms producing goods 
or services for the Government to file 30-day notices if they intended 
to strike. It also gave the War Labor Board jurisdiction over labor 
disputes and provided for Presidential seizure as a last resort. The 
problem for the government in all these developments stemmed 
from Section 2(d) of the Smith-Connally Act: “The terms ‘employer,’ 
‘eruployee,’ ‘representative,’ ‘labor organization’ ‘and ‘labor dispute” 
shall have the same meaning as in Section 2 of the National Relations 
Act.” But if, in light of the Maryland Drydock decision, foremen were 
not “employees” within the meaning of the NLRA, then foremen’s’ 
unions were not required to file 30-day strike notices. And if they 
struck without doing so they would not be subject to the penalties 
provided in the War Labor Disputes Act. Furthermore, “labor dis- 
putes” could only arise between employers and employees as defined 
in the statute. It followed, therefore, that if the Foreman’s’ Association 
called a strike for recognition, the War Labor Board could do nothing 
about st, for there would have been no labor dispute over which the 
WLB could take jurisdiction. 

Absurd as this construction may sound, it was precisely the posi- 
tion taken by many employers who preferred to risk provoking strikes 
rather than bargain with unionized foremen. An impasse was in- 
escapable, and in 1943 the combination of foremen’s militancy and 
employer intransigence produced a threat to war production so seri- 
ous that the Secretary of Labor was forced to appeal to the War Labor 
Board to help end or prevent strikes by foremen in eight firms engaged 
in essential war production—Murray, Briggs, Chrysler, Republic Steel, 
Maryland Drydock, Packard, Bohn Aluminum, and Baldwin Locomo- 
tive—which the Foremen’s Association had struck or threatened to 
strike for recognition, and where foremen had been fired for union 
activity. Faced with the employers’ refusal either to recognize the 
union or to concede that the War Labor Board could assert jurisdic- 
tion if a strike resulted, the WLB held a public hearing on January 6, 
1944, on the question of whether the Board had jurisdiction in these 
cases. 

After the hearing, the WLB general counsel concluded that the 


50 Sponsored by Congressman Howard Smith of Virginia and Senator Tom Connally of 
Texas, the Act was passed over President Roosevelt's veto on June 25, 1943. 
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board had jurisdiction over disputes involving supervisory employees. 
But the Foreman’s Association had to wait several months for the 
War Labor Board to act on the general counsel’s recommendation,™ 
while the WLB, in its turn, awaited the outcome of two NLRB cases 
involving the FAA. The NLRB had agreed to listen to an appeal from 
the Foreman’s Association for review of the action of the regional di- 
rectors of the Seventh and Eighth Regions, who had refused, on the 
basis of Maryland Drydock, to take any action concerning unfair labor 
practice charges filed by the FAA. The charges in each case™ alleged 
that the company had fired certain foremen for union activity, in viola- 
tion of Section 8(1) and (3) of the NLRA. 

When Houston was appointed to the NLRB and the Maryland 
Drydock decision came down soon after, it seemed that the question 
of foremen’s status was going to remain settled for some time to come, 
at least until Houston or Reilly was replaced by a new member who 
would agree with Chairman Millis. But Houston and Reilly, like 
their counterparts on the War Labor Board, were disturbed by the 
repercussions of the Maryland Drydock decision. By mid-1944, it was 
apparent that in holding that foremen were not “employees,” the 
NLRB had opened a Pandora’s box. Employers had been quick to 
take advantage of their freedom from the restrictions of the Wagner 
Act: They had refused to bargain with foremen’s’ unions, fired and 
downgraded supervisors for union activity, threatened others with like 
penalties if they joined a foremen’s union. This was to be expected. 
But what Reilly and Houston had apparently not counted on was that 
foremen in the FAA and other supervisors’ unions were no less deter- 
mined to force the employers to bargain with them than the employers 
were to avoid recognizing foremen’s’ unions. The number and serious- 
ness of the strikes which resulted were startling, especially if one con- 
siders the strength of the forces operating to discourage work stop- 
pages: the quasi-management role of foremen, which gave them a con- 


51 The general counsel's opinion was dated March 30, 1944, but the WLB did not assert 
jurisdiction over foremen until May 18. See “WLB: Jurisdiction over Labor — 
Involving Supervisory Employees,” 15 War Lab Rep. xxvii-xxix; and “W 
Resolution of Jurisdiction over Disputes Involving Supervisory Employees’ Unions,” 
Ibid., xxxix-xi. 

52 Matter of Soss Manufacturing Company and Foreman’s Association of America, and 
Matter of Republic Steel Corporation and Foreman’s Association of America. 56 
NLRB 348 (Decided May 8, 1944). 
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servative bias and an aversion to the strike as a method of resolving 
disputes; and the crucial nature, for the war effort, of the production 
they were engaged in. Thus it is an eloquent commentary on the 
strength of foremen’s feelings of injustice and their determination 
to obtain redress that the U.S. Bureau of Labor Statistics could re- 


port: 

... after the decision in the Maryland Drydock case and from July 1, 
1943 through November 1944, there were 20 strikes of supervisory em- 
ployees; 131,000 employees were involved and 699,156 man-days of work 
were lost as a result. Over 96 per cent of the man-days lost occurred 
in strikes for recognition. The basic industries of the nation were af- 
fected: shipbuilding, steel, aluminum, brass, automobile, coal mining, air- 
plane products, railroad cars, and public utilities. 


It was apparent also that the NLRB could not escape some re- 
sponsibility for these losses of production. For it had been the board’s 
action in blocking off the orderly route of representation elections 
and certification that had forced foremen’s unions to adopt the cruder 
approach of putting the matter to a test of economic strength. In view 
of all this, it was clear that the NLRB would have to modify its posi- 
tion. Nevertheless, it is doubtful that even the most prescient student 
of NLRB decisions could have foreseen the solution by which the 
board, in the Soss case, sought to resolve its dilemma. 


“Foremen Are — and They Aren’t — Employees” 


What the board did was to hold (with chairman Millis concur- 
ring reluctantly) that supervisors were “employees” so far as Section 
8(1) and (3) of the Act was concerned, but were not “employees” 
so far as Section 8(5) and Section 9 were concerned. This curious 
doctrine meant that foremen were protected against employer unfair 
labor practices if they engaged in union activity, but at the same time, 
foremen’s unions were not entitled to use the board's election and 
certification procedures. Nor was an employer required to bargain 
with a foremen’s union. The board's rationale for this remarkable ruling 
was this: 

The right of employees to protection under Sections 8(1) and 8(3) 
is not bottomed on Section 8(5) of the Act. The legislative history of 


Section (5) itself confirms this view. In the original bill which was 
presented to Congress, no provision for the imposition of an affirmative 


53 See 61 NLRB 13. 
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duty upon employers to bargain collectively was made. It was considered 
that the basic purpose of the legislation was achieved by the enactment 
of Section 7 and the first four subsections of Section 8. Only after authori- 
ties pointed out the desirability of avoiding harassing litigation on the 
question whether the duty to bargain could be inferred from the broad 
grant of rights in Section 7 and restraints on employers in the first four 
subsections of Section 8 did Congress add the fifth subsection.™ 


The board cited as authority for this anomalous position the re- 
port of the Senate Committee on Education and Labor which had 
recommended enacting the bill creating the NLRB,* but somehow 
the author of the board’s decision missed the following passage, 
which appears in the same patagraph as the one cited by the NLRB 
in justification of its position: 

... It seems clear that a guarantee of the right of employees to bar- 
gain collectively through representatives of their own choosing [provided 
in Section 7} is a mere delusion if it is not accompanied by the correla- 
tive duty on the part of the other party to recognize such representatives 
as they have designated (whether as individuals or labor organizations) 
and to negotiate with them in a bona fide effort to arrive at a collective 
bargaining agreement.... Experience has shown that neither obedience 
to law nor respect for law is encouraged by holding forth a right un- 
accompanied by fulfillment. Such a course provokes constant strife, not 


peace. 


The Soss decision conformed perfectly to what the Senate Labor 
Committee had warned against in the paragraph overlooked by the 
NLRB; for the Soss decision encouraged the continued growth of the 
foremen’s’ union, but at the same time encouraged employers to re- 
fuse to bargain with it. On the one hand, FAA organizers were now 
able, by quoting the Soss ruling, to assure potential members that their 
employer could not retaliate against them if they joined the union. 
Yet employers were also free to forestall recognition of the Foreman’s 
Association by creating or nurturing a company union, and recogniz- 
ing it instead. And, as the NLRB pointed out in another case, decided 
in 1945: 


54 56 NIRB 353, n. 12. 

55 Senate Report No. 573, 74th Congress, 1st Session (Washington: 1935), p. 12. 

56 For an impressive list of industries where the Foremen’s Association was entrenched 
or actively organizing by the end of 1944 (the year in which the Soss case was 
decided), see 61 NLRB 13, n. 17. In 1944 also, Ford reversed the “no contract” 
stand it had taken after the Maryland Drydock decision, renewing its agreement 
with the FAA. 
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... notwithstanding ...the fact that we have made it clear that 
nothing in our decisions should be taken to prohibit employers from 
voluntarily dealing with foremen’s organizations, it cannot be denied 
that most employers have nevertheless refused to accord them recognition 
and have been strengthened in this position by the belief that this Board 
would not require them to do so.5? 


Looking back, it is not hard to see that the contradictions in the 
Soss decision would sooner or later have to be resolved by the NLRB. 
Thus, it should perhaps not have been surprising that six months after 
the Soss ruling, when the Foreman’s Association asked the Board to 
hold an election among foremen at the Packard Motor Company, 
Board member Houston came all the way over to chairman Millis’s 
position. Houston’s conversion to the Millis view that foremen were 
employees now enabled the NLRB to hold that a logical extension of 
that concept required giving to foremen the election and certification 
procedures of the Act as well. Accordingly, the Board, over an acid 
dissent by Reilly, ordered the election. The Foreman’s’ Association 
won the election by an impressive majority © (666 votes were cast for 


57 Loc. cit. When the New York State Labor Relations Board attempted to fill the gap left 
by the Soss and Maryland Drydock decisions by ordering employers to bargain with 
foremen, the U.S. Supreme Court held that a state did not have the right to compel 
employers to recognize foremen’s unions; the federal labor relations law had pre- 
empted the field. See Bethlehem Steel Col, et. al v. New York State Labor Relations 
Board, 330 U.S. 767 (Decided April 7, 1947). 

58 See Matter of Packard Motor Car Company and Foreman’s Association of America. 
61 NLRB 4 (Decided March 26, 1945). 

59 The board’s explanation for specifically overruling the Maryland Drydock decision 
carried a moral for union leaders confronted by adverse NLRB rulings. After citing 
the foremen’s strikes mentioned above, the board commented: 

“We cannot shut our eyes to these developments since the decision in the Mary- 
land Drydock case. The Act which it is our responsibility to administer was enacted 
by the Congress for the purpose of remedying this very kind of evil... the time has 
come when, in the interest of effectuating the policies of the Act, we must accord 
greater recognition to the militantly expressed need of supervisory employees for 
collective bargaining through their own organizations....The Nation has now ex- 
perienced the drastic consequences of extra-statutory organization by supervisory 
employees, and the duty of this Board has become plain. To continue to deny to 
such as a class the bargaining rights guaranteed by the Act would, be to ignore 
the clear economic facts and invite further industrial strife—a state of affairs which 
the Nation can ill afford at this time and which the Act was designed to mitigate. 
We are now convinced that the national interest will be better protected if the 
organizational activities of foremen are conducted within, rather than without, the 
framework of the collective bargaining statute.” (61 NLRB 14-15, 20-21). 

6° The Union had won an even more impressive victory a year earlier, when the FAA 
had won a consent election by a vote of 486-2. But Packard had been sharply criticized 
by other employers for having consented to the election, and when the Maryland 
Drydock decision freed the company from any legal obligation to bargain with a 
foremen’s union, Packard refused to recognize the FAA. 
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the union to 435 against), but Packard still refused to bargain until 
ordered to do so by a federal court." This only produced another NLRB 
decision, with Reilly again dissenting, ordering the company to bar- 
gain.” 

In view of the speed with which the Mine Officials’ Union had 
earlier confirmed Reilly's suspicions that an autonomous foremen’s’ 
union in the coal industry would inevitably affiliate with the much 
stronger miners’ union, his conviction that the Foreman’s Association 
would become a satellite of the UAW was understandable.® But the 
Foreman’s Association, unlike the MOU, had in its constitution a 
provision barring affiliation with any union representing production 
workers. The constitution could, it need hardly be said, be changed. 
But in view of the Association’s history, the presumption was in 
favor of the FAA preserving its autonomy. The union had stayed aloof 
from the UAW and the CIO when the temptation to affiliate must 
have been almost overwhelming, in those dark days when the Fore- 
man’s Association was being denied the representation procedures of 
the NLRA and had had to strike to persuade employers even to talk 


to FAA representatives. Furthermore, in its contract with Ford, the 
Foreman’s Association had agreed to a clause permitting the company 
to terminate the contract if the union affiliated with a major labor 
organization. 

The immediate effect of the Packard decision was to infuse FAA 


61 If the Packard management refused to accept the outcome of the election because they 
hoped that board chairman Millis, who was known to be on the verge of resigni 
would be replaced by a man who would agree with Reilly, they were disappointed. 
Millis was replaced, on July 4, 1945, by Paul Herzog, who, as a member of the 
New York State Labor Relations Board, had concured in a 1943 decision that 
supervisors were employees (Matter of Bee Line, Inc., 6 NYSLRB 686). A com- 
ment in the Bee Lime case reads as if it had been directed at the contradiction of 
the NLRB’s Soss ruling: “Once it has been determined that a group of persons are 
employees, they have a right under the Act and the Constitution of the State of 
New York to be placed in some appropriate unit—that one which will best facilitate 
their participation in the practice and procedure of collective bargaining.” 

62 64 NLRB 1217. (Decided December 6, 1945). 

83 In sharp contrast with Reilly’s view, a panel specially constituted by the War Labor 
Board to study disputes between foremen and employers had reported early in 1945: 
“The support of the Foreman’s Association by the United Automobile Workers has 
been notably weak and scattered. From its policies and action there is little to suggest 
that the United Automobile Workers is keenly interested in encouraging the organ- 
ization of foremen.” See “Report of War Labor Board’s Foremen’s Panel,” 16 LRRM 
2515. (Panel members were Sumner Slichter; William Spohn, attorney and arbitrator; 
and Robert D. Calkins, Dean of the Columbia School of Business.) 
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members and organizers with optimism bordering on euphoria.“ In 
terms of membership growth, their optimism was justified. In 1945, 
21,000 foremen joined the Foreman’s Association. A year later, the 
union had 40,000 members, with locals in 28 states; it had become 
a national union. But the union’s successes in collective bargaining 
were less impressive than its membership gains. At the end of 1946, 
the FAA had brought only five new companies under contract, add- 
ing them to the two (Ford and an Ypsilanti stove manufacturer) the 
Association had had on the eve of the Packard decision. Again and 
again in 1945 and 1946 the union won an NLRB election and was 
certified by the Board, only to have the employer balk at bargaining: 
“We're not going to recognize your union until the Packard case is 
decided by the courts.” At a few plants, some foremen struck and won 
recognition of their union, but most waited for the courts to act. 

The first step in meeting the employers’ insistence upon judicial 
review came sooner than expected. In August 1946 (only eight months 
after the board had ordered Packard to bargain with the Foreman’s 
Association), the Sixth Circuit Court of Appeals upheld the NLRB’s 
order in the Packard case.* The Supreme Court, too, acted with al- 
most unprecedented speed: On December 9, 1946, only four months 
after Packard lost its appeal in the circuit court, the Supreme Court 
granted the company’s request for a review of the lower court's 
decision. 

It is scarcely surprising that the Supreme Court should have 
affirmed the judgment of the NLRB and the lower court,” for the 


4 The belief, held by FAA officers in the Spring of 1945, that membership would continue 
to grow at least as rapidly in the future as it had in the Association's first three 
years, led them to undertake an extraordinarily ambitious venture for so young a union. 

This was the leasing of a splendid country club located about 30 miles from 
downtown Flint and Detroit, and nine miles from Pontiac. Even if one discounts 
the claims made for the club in the illustrated brochure issued by the union, the 
facilities were lavish. The grounds, which covered a 170-acre area on the shores of 
Lake Orion, included an 18-hole golf course, with greens “covering more area than 
the greens of any club in the world.” Tennis courts were made of clay “imported 
from Wimbledon,” an orchestra played in the club ballroom three nights a week, and 
“A feature appreciated by the members is a private safe within each locker for the 
safe-keeping of valuables.” (‘‘Foreman’s Association of America Country Club: The 
FAA Foreman’s Playground” (Detroit: 1945). 

85 NLRB wv Packard Motor Company, 157 F (2d) 80 (Decided August 12, 1946). 

86 Amicus curiae briefs were filed by Roger Blough and several other lawyers representing 
steel producers, and by Nicholas Kelley for Chrysler, urging the Supreme Court to 
reverse the court of appeals. 

87 Packard Motor Car Company v NLRB, 330 U.S. 485 (decided March 10, 1947). Nor 
was it surprising that the Court should have been divided on the issue posed in the 
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Court had only to extend the logic of an unbroken line of precedents 
holding that foremen were “employees” under the Wagner Act. If 
foremen were “employees,” then it followed that employers were re- 
quired to recognize and bargain with a union chosen by a majority 
of their foremen. 


The Taft-Hartley Act: “Foremen Are Not Employees” 


The long campaign of the Foreman’s Association to establish the 
principle that foremen are “‘ernployees” had finally culminated in vic- 
tory for the union, but jubilation in FAA headquarters was to be short- 
lived. For while the Packard case was moving, in the judicial branch 
of the government, toward a denouement favorable to foremen’s un- 
ions, in the legislative branch a set of forces was moving toward a 
contrary conclusion. This was the Taft-Hartley Act, which on June 23, 
1947—less than three-and-a-half months after the Supreme Court's 
Packard decision—overruled the Court, excluding foremen from pro- 
tection of the labor relations law and relieving employers of a duty 
to bargain with foremen’s unions. 


case, given its liberal-conservative composition. What was surprising was that the 
dissenting opinion was written by one of the Court’s most liberal members, Justice 
William O. Douglas, who found himself in unwonted company, with Chief Justice 
Vinson and Justices Burton and Frankfurter joining in the dissent. The majority 
opinion was written by Justice Jackson, on behalf of Justices Murphy, Black, Rutledge 
and Reed. Justice Douglas contended that the Wagner Act had not been intended 
to cover foremen and that it was up to Congress, not the Court, to bring them within 
the shelter of the labor relations law. He also agreed with NLRB-member Reilly's 
view that it was virtually impossible to draw a line excluding management officials 
from the purview of the law if forement are included: “For if foremen are ‘em- 
ployees’...so are vice-presidents, managers, assistant managers, superintendents, as- 
sistant superintendents—indeed, all who are on the payroll of the company, including 
the president...’ The majority's view was that when a union of corporation vice 
residents asked the NLRB to certify it as bargaining agent, that would be soon enough 
or the Court to meet the issue. 

88 Section 2(3) of Taft-Hartley Act says, in part: “The term ‘employee’... shall not in- 
tan individual employed as a supervisor...” A supervisor is defined in Section 
2(11): 

“The term ‘supervisor’ means any individual having authority, in the interest 
of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, 
reward, or discipline other employees, or responsibility to direct them, or to adjust 
their grievances, or effectively to recommend such action, if in connection with the 
foregoing the exercise of such authority is not of a merely routine or clerical nature, 
but requires the use of independent judgment.” 

In view of Section 2(3) and 2(11), Section 14(a) seems redundant, but the 
Congress was leaving nothing to chance. Section 14(a) says: 

“Nothing herein shall prohibit any individual employed as a supervisor from 
becoming or remaining a member of a labor organization, but no employer subject 
to this Act shall be compelled to deem individuals defined herein as supervisors as 
employees for the purpose of any law, either national or local relating to collective 


bargaining. 
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Even if one accepted the notion underlying the Taft-Hartley Act 
—that unions were too strong and that a law was needed which would 
create a balance of bargaining power—it was surely ironic that the 
Congress should think it necessary to strengthen the employer's hand 
in his dealings with foremen’s unions. The picture of a weak employer 
at the mercy of an all-powerful union was especially inappropriate 
when the employer was confronted by an independent union like the 
Foreman’s Association, which despite its 45,000 members had not been 
able by 1947 to get signed contracts from more than sixteen compa- 
nies.” Furthermore, before hearings on the Taft-Hartley bill had even 
begun, Ford—the only major company from which the FAA had been 
able to wrest a contract—had broken off relations with the union.” 
Thus one reads with surprise, if not amazement, the rationale pre- 
sented by the Senate Labor Committee for excluding foremen from 
protection under the NLRA: 


A recent development which probably more than any other single 
factor has upset any real balance of power in the collective bargaining 
process has been the successful efforts of labor organizations to invoke 
the Wagner Act for covering supervisory personnel, traditionally regarded 
as part of management, into organizations composed of or subservient to 
the unions of the very men they had hired to supervise.”! 

’ 


That employers other than Ford had bargained with the foremen’s 
union only because they had to under the law was made clear as soon 


69 For a list of these companies (three were divisions of Kaiser enterprises), see U.S. 
Senate Committee on Labor and Public Welfare, Labor Relations: Hearings on S. 249, 
— 1 to the Taft-Hartley Act, Part 4, 81st Cong., Ist Sess., 1949, pp. 2139 
and 2163. 

70 For the letter from the company breaking off relations with the Association, See U.S. 
House Committee on Education and Labor, Report No. 245, 80th Congress, 1st Ses- 
sion, 1947, pp. 14-15. For background on the FAA-Ford bargaining relationship, see 
the statement of William T. Gossett, vice president and general counsel of the Ford 
Motor Company, in U.S. Senate Committee on Labor and Public Welfare, Labor Rela- 
tions: Hearings on S. 249, Part 4; 81st Congress., Ist Sess., 1949, p. 2091 ff.; also, 
the statement of John S. Bugas, vice president, industrial relations, Ford Motor Com- 
pany, in U.S. House Committee on Education and Labor, Labor-Management Rela- 
tions: Hearings on H. Res. 115, Part 7 (amendments to the Taft-Hartley Act), 83rd 
Cong., 1st Sess., 1953, p. 2487 ff. 

71 U.S. Senate Committee on Labor and Public Welfare, Report No. 105, 80th Congress, 
ist Session, April 17, 1947, p. 3. To be sure, the committee was concerned with the 
behavior of the Mine Officials’ Union, which had, as we have seen, been founded as 
an independent union but had affiliated the United Mine Workers as a division of 
District 50. But the report also refers to the Foreman’s Association of America (the 
only other foreman’s union mentioned) as an ostensibly autonomous union which 
collaborated with AFL and CIO unions. 
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as the Taft-Hartley Act became effective.” One after another, they 
followed Ford’s example, and broke off relations with the FAA. With- 
in a few months of the new law's enactment, the only medium-size 
employer still under a written contract with the union was Henry J. 
Kaiser. With some employers, the union was able to preserve a vestig- 
ial collective bargaining relationship only by agreeing to substitute an 
oral agreement for the written contract that had been in force before 
Taft-Hartley. 

This was the best the union could do even with several auto parts 
manufacturers with whom the FAA had had corcial relations for sev- 
eral years. But these employers had little choice except to ask the FAA 
to terminate the formal contracts. Many parts of an automobile are 
produced by a variety of small firms eagerly competing for orders 
from the three large auto makers, which prefer to buy these parts 
rather than manufacture them in their own plants. Auto companies 
are allergic to tying their assembly lines to a flow of parts that might 
be interrupted, for whatever reason, and they believe that work stop- 
pages are more likely to occur in plants where foremen bargain col- 
lectively than where supervisors are non-union. Thus, even where auto 
parts manufacturers were willing, as some were, to continue bargain- 
ing with the Foreman’s Association, the relationship had to be furtive 
for fear that GM, Ford or Chrysler would stop buying from the parts 
firm if the auto company discovered that the supplier bargained with 
the foremen’s union. 


72 At the time of the Taft-Hartley Act's passage, the Foreman’s Association had 30 repre- 
sentation cases, 15 refusal-to-bargain cases, and 21 unfair labor practice charges pend- 
ing before the NLRB. All these proceedings were dismissed immediately by the 
board when the Act became effective. That the board had no choice but to do so 
under the Act was implicitly confirmed by the Federal court of appeals in Washing- 
ton, D.C., in L. A. Young Spring and Wire v NLRB, 163 F 2d) 905 (decided Sep- 
tember 29, 1947, cert. denied 333 U.S. 937 (1948). See also NLRB v. Edward G. 
Budd Mfg. Co., 169 F (2d) 571 (decided August 16, 1948). 

It may have comforted beleaguered FAA officials to learn that even the seem- 
ingly omnipotent United Mine Workers was unwilling to risk the economic warfare 
that would probably have been necessary, after enactment of the Taft-Hartley Act, to 
force mine operators to continue bargaining with a mine foremen’s union. In July, a 
month before the effective date of the new law, the UMW affiliate was dissolved 
with this explanation: 

“The locals will be dissolved, Mr. McAlpine [president of the UMW foremen’s 
union} explained, because the Taft-Hartley Act denies the right of collective bargain- 
ing to supervisory employees except at the option of the employer, and the coal 
operators have refused to affirm the right.” 

“For the duration of the current UMW contract Mr. Lewis waived the right 
to bargain for mine bosses or to seek certification.” (New York Times, July 27, 1947) 





290 LABOR HISTORY 


Attack from Another Quarter 

The deterioration of the Foreman’s Association proceeded in- 
exorably after 1947, and by 1959 the union, though it still had several 
thousand members, had only one employer under contract. (Most 
of the members, like Wobblies who hold the red card in the 1960s, 
retained their membership out of a sense of loyalty to the ideal of a 
union rather than for what the union could do for them.) The sole 
employer, oddly enough, was a shipping company operating a small 
fleet of ships carrying new cars from Detroit to Cleveland on the first 
leg of their journey to eastern markets. Thirteen years earlier, the offi- 
cers on these vessels had deserted the unions they then belonged to, 
the Marine Engineers’ Beneficial Association (MEBA) and the Mas- 
ters, Mates and Pilots, and gone over to the Foreman’s Association. 
Now, in 1959, the MEBA—which since 1956 had been staging an 
impressive organizing drive on the Great Lakes*—decided to regain 
the engineers it had lost to the FAA a decade and a half earlier. 
Puinting to the superiority of a contract the MEBA had negotiated 
with the company’s only competitor, the engineers’ union quickly won 
back a substantial majority of the engineers.” 

In October, MEBA organizers demanded recognition, asserting 
that the MEBA represented a majority of the company’s licensed off- 
cers.” Neither the company nor the Foreman’s’ Association was will- 


73 For a description of the MEBA organization campaign on the Lakes in the 1950's, see 
my Maritime Labor Relations on the Great Lakes (East Lansing: Labor and Industrial 
Relations Center, Michigan State University, 1959), pp. 78-82, 91. 

74 During the organizing campaign MEBA organizers emphasized, along with the 25 per 
cent salary differential in their contract over the FAA agreement, the FAA's failure 
to negotiate a pension plan. In large part, the FAA's inability to do so was a function 
of the age distribution—a pension actuary's nightmare—of the officers covered by its 
contract. One officer was 76. The ages of the others were distributed as follows: 


AGE GROUP NUMBER OF AGE GROUP NUMBER OF 
OFFICERS OFFICERS 
75-71 2 55-51 21 
70-66 14 50-46 5 
65-61 8 45-41 3 
60-56 10 40-36 2 


The MEBA proposed to solve the pension problem in a way the FAA, with its 

limited resources, could not: If the shipowner would make contributions into a 

nsion fund for the period 1956-60, the MEBA would pay the cost of the contri- 
a for the preceding ten years. 

75 Under ordinary circumstances, the MEBA would have sought to represent only the engi- 
neers, but on the Great Lakes, the MEBA ws reaching out for licensed deck officers 
as well, Early in 1960, impatient with the indifferent job of organizing being carried 
on on the Lakes by the Masters, Mates and Pilots, the MEBA created a subsidiary, 
the Associated Maritime Officers (AMO). Concurrently with the MEBA campaign to 
regain engineers from the FAA, AMO organizérs were actively seeking members among 
the mates employed by the company. 
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ing to concede that a majority of the officers had actually joined the 
MEBA;; instead, the shipowner and the FAA extended their contract 
for another year. This seemed to put the Foreman’s Association one up 
on the MEBA, but the FAA scored only a temporary advantage over 
its rival. The MEBA was determined to retrieve its erstwhile members, 
and the engineers’ union had the support of the other AFL-CIO mari- 
time unions on the Great Lakes. Soon after the FAA and the ship- 
owner extended the contract, the National Maritime Union (NMU), 
which holds contracts covering half the ships in the company’s fleet, 
asked company officials to meet with representatives of interested mari- 
time unions to explore ways of preventing the FAA-MEBA dispute 
from tying up the ships. Present at the meeting were representatives 
of the NMU, the company, MEBA officials, a delegate from the Sea- 
farers’ International Union, which represented seamen in the other half 
of the company’s ships, and the chief officer of the Great Lakes branch 
of the AFL-CIO Maritime Trades Department. The Foreman’s Associ- 
ation was not invited. The major proposal put forward by this group 
of unions was that a privately conducted election be held to determine 
whether the FAA or MEBA represented a majority of the engineers. 
The company rejected this, and the meeting broke up in failure. For 
a month, the MEBA waited, seemingly stymied by the company’s ac- 
ceptance of the Foreman’s Association as the bargaining agent. Then, 
just as the ships were getting up steam and preparing to leave the 
company’s Detroit shipyard for the 1960 navigation season on the 
Lakes, the MEBA threw out a picket line, calling upon the engineers 
on the ships to come off and join the pickets on the dock. To the dis- 
may of the Foreman’s Association, the engineers did so, to a man. 
The FAA, hoping to salvage its membership and its contract, there- 
upon joined the company in asking a county court in Detroit to enjoin 
the picketing. 

The injunction request posed an intriguing question for the court. 
The grounds on which the Foreman’s Association based its petition 
were that the picketing was preventing FAA members from earning 
their livelihood, and that it was preventing the FAA local from carry- 
ing out its contract with the company. The company’s contention was 
similar: When FAA members respected the picket line, possibly out 
of fear of violence, they were being forced to violate the contract; 
furthermore, the company, an innocent bystander, was being made to 
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suffer by the MEBA’s use of the picket line to enforce an unwar- 
ranted claim of jurisdiction. The MEBA’s response, on the other hand, 
was persuasive: The contract was not entitled to protection; it was a 
“sweetheart” agreement, entered into by a minority union at a time 
when the MEBA, which claimed a majority, was seeking to arrange 
an election and be recognized as the bargaining agent. The MEBA 
further told the court that if the National Labor Relations Act had 
applied to the licensed officers involved in the dispute, the board would 
have set the contract aside until an election could be held to deter- 
mine which union did, in fact, represent a majority. 

Furthermore, the court could scarcely ignore the mischief the situ- 
ation was capable of; in all major Great Lakes ports where the com- 
pany’s ships would be carrying cargoes, the unlicensed seamen, the 
dock workers, and the men who operate the tugs, were supporting the 
MEBA. A county court order enjoining MEBA pickets on Detroit 
piers would be of little help to the company or to the Foreman’s 
Association if maritime workers around the Lakes boycotted the ships 
in ports outside the court's jurisdiction. 

The court found a way out of its dilemma in a suggestion offered 
by Lee Pressman, MEBA general counsel, and agreed to by the ship- 
ping company—though not to be sure, by the Foreman’s Association. 
Why not, Pressman proposed, hold an election under court auspices 
in mid-summer, count the ballots in November and announce the re- 
sults at the end of the 1960 shipping season? This way, the company’s 
operations would not be disrupted during the season. And if the FAA 
won, it could continue to represent the engineers; if the MEBA won, 
it could bargain for a new contract when the present agreement ex- 
pired in February, 1961. Pressman’s suggestion seemed an inspired 
solution, and his proposal was ordered by the court. When the votes 
were tallied, the overwhelming vote for the MEBA only confirmed 
expectations, for even the FAA, in view of the MEBA’s strategic al- 
liances with the maritirne unions, had been reconciled to an MEBA 
victory.” 

Conclusions 

In 1960, as the Foreman’s Association neared the end of the sec- 

ond decade of its existence, the union, which in its infancy had shown 


76 The engineers chose the MEBA by a vote of 24-2; 17 mates voted for the MEBA deck 
officers’ division to 2 for the Foreman’s Association. 
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such promise, was nearly moribund. It claimed a membership of more 
than 8,000, but the union had only a few oral agreements to its credit.” 
Indeed, after the Taft-Hartley Act went into effect, membership in 
the Foreman’s Association had fallen off as rapidly as it had grown 
in the first six exhilarating years of the union’s existence. 

Yet, at the very time the union was shrinking, the number of 
foremen who are receptive to unionism has been growing. Why, then, 
hasn't the Foreman’s Association enjoyed a renaissance? The answer 
seems to be that the force of the negative factors which earlier pro- 
pelled foremen toward the union has dissipated concurrently with the 
weakening or disappearance of the positive factors which drew fore- 
men into the union. In the early forties, when the Foreman’s Associa- 
tion was passing through its period of greatest growth, many foremen 
joined the union for fear of losing their jobs when war production 
was cut back; but in the fifties, the seeming inevitability of widespread 
cutbacks in employment was no longer present. Another important 
cause of dissatisfaction in the forties—the wide disparities in salaries 
paid to foremen doing essentially the same job—had, by the early 
fifties, also been corrected. Ironically, this reflected a Pyrrhic victory 
for the Foreman’s Association: The substitution of a rational salary 
structure for the chaos that had prevailed in the forties was due in no 
small part to the success of the foremen’s union in exploiting the salary 
issue in its organizing campaigns. In the same decade, too, conditions 
in the labor market favored growth of a foremen’s union, for a fore- 
man who supported the union did so at slight risk. Even if he was 
fired for union activity, he looked for a new job in a sellers’ market; 
plenty of other factories were searching frantically for experienced 
foremen. 

Another prerequisite of union development seems to be an atti- 
tude of group consciousness. It is doubtful that such a sense of commu- 
nity was strong enough among foremen in the forties, when the union 
was mushrooming, to have made a significant contribution to the 
77 A measure of the union's gradual eclipse is its description in the BLS Directory of 

National and International Labor Unions in the United States. The 1953 Directory 
reported a membership of 20,000, with 90 local unions; the 1955 issue showed mem- 
bership down to 19,000, with 76 locals; in the 1957 version, the membership figure 
was left blank, while the number of local unions was given as 223. By the time the 
BLS published the 1959 Directory the eclipse of the Foremen’s Association was almost 
complete: like the IWW, which was dropped in 1957, the Foreman’s Association was 
left out altogether, unable to meet the basic test for inclusion: “the existence of col- 


lective bargaining agreements with different employers in more than one state.” (See 
Bulletin No. 1267, p. (III).) 
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union’s growth, but its absence then was outweighed by other influ- 

ences favorable to union development. In the fifties, with these influ- 

ences no longer present, the absence of group consciousness among 
foremen took on greater significance as a deterrent to unionism. 

But it seems likely that the mpst significant difference between 
the periods of growth and decline of the union has been the presence 
and absence of protective legislation. Given the deep-rooted hostility 
of employers to unionization of foremen, withdrawal of statutory pro- 
tection to organize has made it virtually impossible for the Foreman’s 
Association to test whether foremen in industry would join the union, 
if they were free to do so. In the absence of intolerable grievances, 
it is a rare foreman who will risk losing his job for union activity. 
As Carl Brown, national executive director of the FAA™ has put it: 
“Foremen are in the same spot today that the production worker was 
in 20 years ago. They lose seniority rights when they become a super- 
visor, can be fired point-blank, and then are on the street or have to 
start again as hourly rated without seniority.”” 

Thus, unless the Taft-Hartley Act is amended to include foremen 
within the definition of “employers,” the future of the Foreman’s As- 
sociation is bleak indeed. Yet the reasons for changing the law in this 
direction are persuasive. It is a canon of our legal system that all are 
entitled to uniform treatment under the law. To bring labor law into 
conformity with this principle, we should eliminate the discrepancy 
between the treatment of supervisory employees and production work- 
ers with respect to their rights to engage in union activity. And if we 
are fearful that giving foremen a statutory right to organize and bar- 
gain will lead higher management officials to ask for the same right, 
we would do well to adopt a pragmatic approach to that problem. As 
the Supreme Court said in the Packard case, when corporation vice 
presidents indicate a desire to bargain collectively, it will be time 
enough to examine that question on its own merits. In the meantime, 
we ought to restore to foremen the right to organize and bargain col- 
lectively through representatives of their own choosing. 

78 Brown succeeded Keys in 1947 as the FAA's chief officer. Less dynamic than Keys, 
Brown was in many ways better qualified than his predecessor to head a foremen’s 
union. He first went to work in the Ford plant in 1922, and had been a foreman, off 
and on, since 1925. From 1942, until he took a full-time job with the FAA in 1947, 
Brown had been a general shift foreman, supervising 14 lower-ranked foremen at 


Ford’s Willow Run plant. 
79 Business Week, May 4, 1957, p. 151. 





LABOR REPRESENTATION ON AMERICAN RAILWAYS 


by LEO TROY 


Labor representation on the nation’s railways is unique in Amer- 
ican industry. It is unique because it is more extensive than in any 
other industry—nearly 100 per cent of the organizable employees— 
and because the law governing employee representation, in contrast 
to all other industry, virtually guarantees perpetual representation 
rights to the incumbent unions.’ As the Supreme Court observed, “the 
purpose of Congress [in the Railway Labor Act of 1934] was not... 
to give employees in the railroad industry any blanket right to join 
unions other than the authorized bargaining representative, or to help 
dissident or rising new unions recruit new members.” 

The effect of this policy has been to stimulate monopolistic prac- 
tices. Competitive labor organizations are suppressed or discouraged, 
while feather-bedding is probably more acute on the railways (espe- 
cially among its operating employees) than elsewhere. 

The purpose of this paper is to inquire into the development of 
the current public policy on railway labor representation and to see 
how its operation stifles competition among unions. While this in- 
quiry will review some familiar ground, it will also introduce new 
and hitherto unpublished information: the Eastman report on the ex- 
tent of company unionism among railway workers on the eve of the 
Amended Railway Labor Act of 1934. 


Background of Government Intervention 


Government regulation of railway labor relations began with the 
voluntary arbitration law of 1888 and, although its arbitration pro- 
cedures were never invoked, the law was significant because it pio- 


1 While the Amended Railway Labor Act of 1934 was further amended to cover air as 
well as rail transportation, these comments may not be as applicable to air trans- 


portation. 
2 Pennsylvania Railroad Co. and Brotherhood of Railroad Trainmen v. N. P. Rychlik 


(1957), 352 U.S. 480, at 488-89. 


LEO Troy is associate professor of economics at the Newark College of Arts 
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neered the field of railway labor legislation. A decade later in the 
Erdman Act, Congress expanded the role of government to include 
mediation and conciliation as well as voluntary arbitration. Even more 
important, Congress banned one of the substantive issues causing labor 
disputes, the yellow dog contract. In 1908, the Supreme Court in- 
validated the prohibition on the yellow dog contract,* but the attempt 
to protect membership in a trade union marked an important—per- 
haps the initial—step in the evolution of the legal right to organize. 
Congress extended government intervention in railway labor relations 
under the Newlands Act of 1913 and the Adamson Act of 1916. 
America’s entry into World War I brought government's role in the 
administration of labor relations full circle when, in December 1917, 
the Federal government seized and began operating the roads to 
insure their effective operation during the war. 


Government Operation of the Railways and Union Growth 


A new period of industrial relations in rail transportation began 
when President Wilson seized the railroads in December 1917, and 
placed them under the management of the Railroad Administration. 


The Director General moved almost immediately to remove man- 
agerial opposition to employees’ membership in labor organizations 
by prohibiting discrimination “in the employment, retention or con- 
ditions of employment because of membership or nonmembership in 
labor organizations,”* and to establish machinery that would “provide 
means whereby controversies... between railroad officials and em- 
ployees would be promptly and equitably settled.”® 

Foremost among the innovations of the Railroad Administration 
in its handling of labor relations were national adjustment boards 
and national bargaining agreements. Adjustment boards settled griev- 
ances arising out of existing agreements and their decisions were bind- 
ing.® Previously grievance negotiations did not include arbitration as 
a final step. Disputes over new terms of employments were subject 
to a Board of Wages and Working Conditions. The distinction made 


3 Adair v. United States (1908), 208 U.S. 161. 

4 Annual Report of the Director General of Railroads, 1918, Division of Labor, U‘S. 
Railroad Administration (Washington, 1919), p. 7. 

5 Ibid., p. 2. 

6 If an adjustment board failed to agree on a dispute, it could be decided by the Director 
General of the Railroad Administration. In effect, therefore, compulsory arbitration 
of grievances was established. Walker D. Hines, War History of American Railroads 
(Yale University Press, 1928), p. 157. 
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by the Railroad Administration between grievance and new bargain- 
ing negotiations, and the use of arbitration to resolve grievances proved 
so useful that they were later embodied in the Railway Labor Act of 
1934, although in a form that, as we shall see, virtually insures per- 
petual representation rights to the present representatives. 

To set up the adjustment boards, the Railroad Administration 
negotiated only with the standard (national) unions, although as 
late as 1918, unorganized workers and those belonging to non-stand- 
ard unions (that is, local unaffiliated groups) constituted a majority 
among the non-operating employees. Generally, the local or non-stand- 
ard unions were made up of Negroes since they were either denied 
membership in most standard unions, or assigned to segregated locals. 
According to one estimate, about 30 per cent of the non-operating 
and 80 per cent of the operating employees were unionized in 1918.” 

Three adjustment boards were agreed upon, one for operating 
employees, (train service) and two for non-operating employees (shop 
and communications). All were given national jurisdiction, and repre- 
sentation was divided equally among the carriers and standard (na- 
tional) unions. Local negotiating bodies (shop committees) were also 
formed and made part of the national adjustment machinery. In effect, 
therefore, the railroad shop committees were administered and con- 
trolled by the standard railway unions. 

This was in marked contract to the practices of the National War 
Labor Board (NWLB). To conduct collective bargaining where there 
was no history of union representation (as we noted was often true 
among railway workers), the NWLB also organized grievance ma- 
chinery, namely shop committees,® but these were organized independ- 
ent of the national unions claiming jurisdiction over the plant or 
company. And because they were supported by government, these shop 
committees were independent of employer interference. In essence, 
they functioned as genuine labor organizations and may be regarded 
as the forerunners of present-day local independent unions.® 

Since the standard unions were placed in firm control of the 
grievance machinery (on labor's’ side), their subsequent gains in mem- 
7 Harry D. Wolf, The Railroad Labor Board (University of Chicago Press, 1927), p. 59. 
8 U.S. Department of Labor, Report of the Secretary of thé National Board to the Secretary 

of Labor, 1919 (Washington, 1920), pp. 56-57. 
9 By definition, a local independent union is limited to a single employer or plant, is free 
of employer control and is unaffiliated with any national union or the AFL-CIO. 


See Leo Troy, “Local Independent and National Unions Competitive Labor Organiza- 
tions,” Journal of Political Economy (Oct. 1960), p. 487. 
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bership and power were not surprising. Unorganized workers, or those 
belonging to any unions except those represented on the adjustment 
board, soon found that, “Although cases arising on unorganized roads 
or involving unorganized workers were frequently referred to the 
appropriate [national adjustment] board, such cases did not auto- 
matically go to the boards. This placed a premium on [standard} union 
membership and facilitated the extension of membership on unorgan- 
ized or partially organized roads.” 

Perhaps the Railroad Administration considered that stability in 
labor representation outweighed the desirability of affording workers 
an opportunity to change representatives. However, this has not been 
the policy of another governmental agency dealing with the same 
problem, the National Labor Relations Board (NLRB). Although, 
for example, the NLRB will bar a petition to change representatives 
because a contract exists, the contract cannot indefinitely bar a challenge 
to the incumbent.” 

Like the national boards of adjustment, the national agreements 
also contributed to the growth of the standard unions. Prior to the 
war most agreements were local or (employer) systemwide; none 
were national. The railway unions continually made efforts to expand 
negotiations into regional bargaining. Between 1902 and 1915, there 
were 18 “concerted movements” by railway unions to establish what 
in effect “amounted to collective bargaining on a regional rather than 
a system basis."* Under the national agreements the Railroad Adminis- 
tration recognized the unions as the exclusive bargaining representa- 
tive of all employees covered, and this, like the national grievance 
machinery, also encouraged membership in the standard unions. To 
the standard unions, “these agreements represented an achievement on 
the part of the employees who had been striving for nationwide stand- 
ardization of wages, hours and conditions since the concerted movement 
of the brotherhoods, beginning in 1902." ‘ 

Railway management generally opposed the national agreements. 
They contended that these agreements took no amount of local varia- 
tions in rules and wages, permitted restrictive and often uneconomic 
10 Douglas Brown and Associates, Railway Labor Survey (Social Science Research Council, 
11 For example = the Nineteenth Annual Report (1954), U.S. National Labor Relations 
12 Hay D. wolf, “Railroads,” in How Collective Bargaining Works, (Twentieth Century 


Fund, 1942), p. 325. 
13 Harry D. Wolf, op. cit., p. 166. 
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labor practices, and created closed shops even when the unions did 
not represent a majority of the employees."* 

Beginning in September 1919, national agreements were signed 
with unions representing various classes of non-operating employees: 
shop, maintenance of way, clerical, foremen, oilers and signal. Oper- 
ating unions, however, did not negotiate national agreements.’ 

Under the stimulus of the national adjustment boards and national 
agreements, membership in the standard unions advanced swiftly 
(Table 1). The greatest gaias were made among non-operating em- 
ployees, who, as previously noted, had lagged behind the locomotive 
engineers, firemen, conductors and brakemen in extent of organiza- 


Table 1 


Membership of Operating and Selected Non-operating 
National Railway Unions, 1917-1926 
(thousands) 


OPERATING UNIONS NON-OPERATING UNIONS 


Loco- 
motive 
Loco- Firemen Railway Railroad Main- 
motive and Railroad Conduc- Railway Railway Tele- tenance 
Engineers Enginemen Trainmen tors Carmen Clerks graphers of Way 














1917 75.2 103.0 159.1 48.7 39.0 6.8 27.2 9.7 
1918 80.8 113.4 181.4 50.3 53.4 17.2 37.7 5.6 
1919 83.1 123.3 196.9 52.4 100.4 71.4 44.6 54.2 
1920 86.9 125.9 184.6 56.0 182.1 186.0 78.0 50.1 


Change, 
1917-1920 +11.7 +22.9 +255 +7.3 +143.1 +179.2 +508 +40.4 


1921 87.8 112.2 117.2 58.0 200.0 169.6 72.0 46.0 
1922 86.1 107.3 169.8 62.0 171.7 137.8 67.0 41.9 
1923 87.5 118.0 169.8 58.7 76.7 96.1 50.0 37.7 
1924 88.4 107.5 178.9 59.0 54.9 88.4 43.3 38.3 
1925 88.2 106.8 177.8 58.6 48.1 91.2 39.2 37.4 
1926 88.3 106.6 179.2 57.3 50.0 94.5 35.0 29.1 


Change, 
1920-1926 +14 —19.3 —54 +13 —132.1 —915 —43.0 —21.0 


Source: Leo Wolman, Ebb and Flow in Trade Unioniam, New York: National Bureau of 
Economic Research, 1936, pp. 174-177; 184-187. 


14 Statements ... Before the U.S. Railroad Board, Assn. of Railway Executives, Conference 


Committee of Managers (New York, 1921), II, 2-5. 
15 Annual Report of the Director-General of Railroads, 1919, Division of Labor, (Wash- 


ington, 1920), pp. 46 and 47. 
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tion. When the roads were returned to private control in March 1920, 
by the Transportation Act, organization among all classes of employees 
was extremely high, perhaps nearly complete. It is not surprising, there- 
fore, that the railway unions generally supported efforts to nationalize 
the roads at the end of World War I. 


In 1920, a far different system of industrial relations confronted 
the carriers from the one they turned over to the Railroad Adminis- 
tration at the end of 1917. What the carriers did to undo this situation 
and the standard unions’ reaction engaged the parties in a continuing 
struggle that culminated in the Amended Railway Labor Act of 1934. 
In essence, that fourteen-year contest is an account of the standard 
unions’ efforts to regain their wartime strength and re-establish the 
practices of national agreements and, especially, national adjustment 


boards. 


Rise of Company Unions 


The return of the railways to their owners in March 1920 ushered 
in an era of industrial relations markedly different not only from the 
preceding period of government operation, but also from the pre- 
war years as well. Many of the carriers, led by the largest, the Penn- 
sylvania, embarked on a policy of eliminating—as far as possible— 
the war-time union gains among their non-operating employees. Since 
operating workers, it will be recalled, were well organized even be- 
fore the war, the carriers generally accepted their unionization. How- 
ever, they did not attempt to restore “individual bargaining” such as 
existed before the war. Their labor policy, therefore, while a reversal 
of the Railroad Administration's, was not a reversion to prewar years. 


Instead, after a series of sharp conflicts climaxed by the great 
Shopmen’s strike of 1922, the carriers introduced company unions.” 
Apparently the carriers adopted this “middle road” between accepting 
the standard unions or a reversion to individual “bargaining” for two 
reasons: First, the Transportation Act of 1920 appeared to call for 
organized representation among employees. The Act stated that “... 
disputes shall be considered and, if possible, decided in conference 
between representatives designated and authorized so to confer by the 


16 A company union may be defined as a labor organization limited to a single plant or 
employer, initiated, administered, supported and controlled by the employer. It is 
distinguished from local independent unions in that the latter are free of employer 
domination and represent the free choice of the employees. 
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carriers, or the employees... .”"” Second, the workers had gained expe- 
rience with organized representation under the Railroad Administra- 
tion and it would therefore seem logical to offer them the form if not 
the substance of collective bargaining. 

Under the Transportation Act, the Railroad Administration's ad- 
justment machinery was scrapped and all disputes between the car- 
riers and employee representatives were to be submitted to the Rail- 
road Labor Board (RLB). Thus, the Railroad Administration's dis- 
tinction between grievance and new bargaining disputes was aban- 
doned, although voluntary adjustment boards jointly agreed upon were 
permitted by the Act. In addition, the Board's decisions were not bind- 
ing, unlike those of the wartime adjustment boards, and this proved 
fatal to the RLB before long. 

The struggle between the carriers and the standard unions (of 
non-operating employees) began in earnest when the Pennsylvania 
Railroad challenged the unions’ representation claims. This dispute 
arose in the following manner: 

One of the conditions carried over with the return of the roads 
to private control was the temporary retention of the national agree- 
ments negotiated by the Railroad Administration. However, effective 
July 1, 1921, the Railroad Labor Board terminated these agreements 
and called on the carriers and unions to negotiate new contracts.” 
Stalling by either party would be met by appropriate Board action. If 
any carrier unduly delayed negotiation of a new agreement, the Board 
reserved the right to extend the life of the national agreement; if a 
union dragged its feet in negotiations, the Board was prepared to ter- 
minate the national agreement The RLB also laid down certain prin- 
ciples to protect the right of railway workers to self-organization and 
collective bargaining free of employer interference. Similarly, union 
discrimination against or coercion of non-members was proscribed.” 


Acting on this decision, the Federation of Shop Crafts-AFL pro- 
posed to the Pennsylvania management that it negotiate a new agree- 
ment. The carrier, however, refused to open negotiations because it 
challenged the unions’ representation claims. Before negotiating any 
new contract, the Pennsylvania management proposed to poll its em- 


17 41 U.S. Stat. at L. 456, (1920). My italics. 
18 Decisions of the United States Railroad Labor Board, U.S. Railroad Labor Board, 
d (Washington, 1921), Decision 119 (1921), 2 RLB 87. 

Loc. cit. 





302 LABOR HISTORY 


ployees to ascertain who were their representatives. It contended 
that “this decision [Decision No. 119] of the United States Railroad 
Labor Board imposed an obligation on the carrier to determine the 
majority representation of such carrier employees.” 

The Federated Shop Crafts countered by charging the carrier 
with overlooking previous dealings which amounted to de facto recog- 
nition of the unions and with violating the RLB’s principles on the 
right to organize and bargain collectively.” In polling its employees, 
the unions contended, the carrier was arrogating to itself a right that 
belonged to the employees alone. Moreover, the unions objected to 
the form of the company’s proposed ballot and its procedure for con- 
ducting the election. The ballot provided for the selection of individu- 
als instead of organizations and the company divided its system into 
regions thereby preventing the choice of system-wide representatives. 
The unions proposed a joint ballot, but the Pennsylvania rejected the 
proposal. Each side then prepared to poll the workers separately. 

The Federated Shop Crafts urged its members to boycott the com- 
pany’s election and to vote in its own. In the management-conducted 
election, votes for the Federation were not counted. Where a majority 
did vote for the standard unions, the company substituted the names 
of individuals receiving the next highest vote. 

At the same time the Federation held its own election and notified 
the RLB that a dispute with the Pennsylvania management existed. 
In its election, the unions’ ballot provided for representation in favor 
of or against the unions; no choice of individuals was available. Also 
it was conducted on a system rather than a regional basis. 

The results of the two elections were as diverse as their pro- 
cedures. In the employer's elections, exclusive of the big shops in 
Altoona, Pennsylvania, only 5,236 of 33,104 eligible voted, and of 
these, 3,480 selected individual representatives.” In its subsequent 
hearing and decision on the unions’ complaint, the RLB characterized 
this result as ‘the big outstanding, uncontroverted fact presented in this 
case, and [that} undoubtedly the law provided a remedy for such a 
wrong.” In the unions’ election, 26,062 voted and of these, 26,055 


20 Letter from C. S. Krick, General Manager of the Pennsylvania Railroad to N. P. Good, 
President of System Federation No. 90, AFL, Proceedings Before the United States 
Railroad Labor Board, Docket 404, reprinted by the Pennsylvania Railroad, p. 41. 

21 Details of the dispute are from Decision 218 (1921), 2 RLB 207. 

22 Decision 218 (1921), 2 RLB 207. 

23 [bid., at 211. 





LABOR REPRESENTATION ON AMERICAN RAILWAYS 303 


voted for the Federation and seven against.* On the basis of its elec- 
tions and despite the minority showing, the Pennsylvania recognized 
and negotiated new agreements with the individual representatives 
chosen. 

When the dispute came before the Railroad Labor Board,” the 
Board agreed that an election was the correct method for determining 
bargaining representatives but that neither group was authorized to 
conduct one. The Board held that the carrier overstepped its authority 
when it interfered in the selection of the employees’ representatives 
and was unjustified in refusing to allow the unions’ name on the bal- 
lot. According to the Board, the employees were entitled to choose 
representatives not employed by the company and they could represent 
the entire system. The Board also ruled that the carrier had no author- 
ity to divide the system into regions and require its employees to elect 
regional representatives. It found the union had also violated the prin- 
ciples of self-organization by not providing non-union men with an 
opportunity to choose individual representatives. 

Accordingly, the RLB declared both elections unfair and illegal 
and the rules negotiated between the carrier and the alleged new repre- 
sentatives void. The Board ordered a new election under its auspices 
and procedures. 

None was ever held, however, because the company refused to 
abide by the decision. The Pennsylvania, contending the Board ex- 
ceeded its authority, obtained an injunction from a Federal district 
court restraining the Board’s proposed election and the forthcoming 
official publication of the company’s alleged violation of that decision. 
A Circuit Court reversed the lower court and the case was appealed 
to the Supreme Court. In February 1923, Chief Justice Taft, speaking 
for the majority of the Court ruled that the Railroad Labor Board had 
not exceeded its authority as alleged by the carrier, but under the Trans- 
portation Act could not enforce its decision.” As a result, the company 
continued to defy the Board, justifying its action on the grounds that 
its employees were satisfied with conditions as evidenced by the small 
number who struck, relative to other companies, during the shopmen’s 
strike of 1922.” 


24 Decision 1829 (1923), 4 RLB 387. 

25 Decision 218 (1921), 2 RLB 207. 

26 Pennsylvania Railroad Co. v. U.S. Railroad Labor Board (1923), 261 U.S. 72. 
27 Harry D. Wolf, op. cit., p. 321. 
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After the Pennsylvania refused to accept the Board’s decision to 
hold a representation election, the Federated Shop Crafts again polled 
the carriers shop employees, on this occasion to re-affirm their claim 
to representation rights and to organize support for a strike to win 
recognition. Both propositions were approved by a majority of the 
shop men. Shortly afterward, however, the dispute became a part of 
the general strike of shop men which began on July 1, 1922. 

The shopmen’s strike of 1922 involved 400,000 men and was 
the largest work stoppage in American labor history to that date. It 
was precipitated by an accumulation of grievances, most important of 
which was the issue of representation, particularly on the Pennsylvania. 
Other important causes of the strike were wage reductions approved 
by the RLB, the reintroduction of piecework against the Board's 
wishes, changes in work rules, the contracting of work to non-union 
shops and the carriers’ refusal to agree to regional or national adjust- 
ment boards.” 

After a work stoppage that continued officially on many roads 
until 1925,” and which was marked by widespread use of injunctions 
and violence, the standard unions of shopmen lost the strike. Actually, 
the unions lost the dispute over representation before the strike; that 
is, when the RLB found itself unable to enforce its decision in the 
Pennsylvania Railroad case. On the basis of minority votes in its elec- 
tions, the Pennsylvania negotiated agreements with company unions 
representing shop crafts and other classes of its non-operating em- 
ployees by the end of 1921, six months before the strike. Now that 
the strike confirmed the defeat of the standard unions, company un- 
ions were introduced on a large scale. 

Actions of the Railroad Labor Board also contributed to break- 
ing the strike and the formation of company unions. On July 3, 1922, 
two days after the strike began, the Board adopted its famous “outlaw” 
resolution which called on the shop men to return to work and de- 
clared all those remaining on strike outside the protection of the Trans- 
portation Act.*° Workers hired to replace the strikers as well as those 
continuing to work were advised that they were not strikebreakers but 
employees entitled to the full protection and benefits of the law and 
were urged to select representatives who could function before the 


28 Ibid., Chapter XI; and Douglas Brown and Associates, op. cit., p. 18. 
29 Harry D. Wolf, op. cit., pp. 238, 257, 258. 
30 [bid., pp. 239-241. 
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Board. A railway official testifying on pending railroad labor legisla- 
tion before Congress in 1934, said that: ‘For the purposes stated in 
that resolution there is no doubt that, through cooperation between 
managements and employees, independent associations [company un- 
ions} were organized for collective bargaining and most, if not all, 
of these associations are still functioning.” 

Unable to obtain recognition through negotiations and a strike, 
and since the Board could not compel the carrier to obey its de- 
cision to hold an election, the Federated Shop Crafts on the Penn- 
sylvania next tried the courts In March 1923, the unions instituted an 
action against the carrier seeking to enjoin what they charged was a 
conspiracy under common law and the Criminal Code to defeat the 
provisions of the Transportation Act and to deprive the employees of 
their rights under that Act. They petitioned the judiciary to enforce 
the decision of the Railroad Labor Board (ordering a representation 
election) and to reinstate the national agreements until such time as 
the freely chosen representatives of the employees and the Pennsylvania 
management negotiated new agreements. When the Supreme Court 
ruled on the case two years later, it held the carrier not guilty of 
conspiracy since decisions of the RLB were not legally enforceable. 
Therefore, the Court ruled, the carrier could conduct its own elections 
on its own terms, negotiate agreements with representatives elected 
and could even threaten to discharge any employee who did not con- 
sent to the agreements.” 

Shortly after the Federated Shop Crafts began their court case 
against the Pennsylvania, the RLB found the carrier guilty of violat- 
ing its previous decision ordering an election. It also characterized the 
Pennsylvania's employee representation plan as one “which throttles 
the majority and establishes the representation of a coerced and sub- 
servient minority proven originally to amount to about 102 per cent 
of this class of employees.’’** But since the Board’s decisions were only 
advisory, the condemnation brought no change in employer-employee 
relations on the Pennsylvania Railroad. 

Rebuffed by the Supreme Court, stymied by the impotence of the 
Railroad Labor Board, defeated in the strike of 1922 and hit hard 


31 Railway Labor Act Amendments, Hearings on H.R. 7650, U.S. House Committee on 
Interstate and Foreign Commerce, 73rd Cong., 2d Sess., (Washington, 1934), p. 155. 

32 System Federation No. 90 v. Pennsylvania Railroad (1925), 267 US 203. 

33 Decision 1829, 1923, 4 RLB 387, at 390. 
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by the depression of 1921-22, the non-operating national unions suf- 
fered a sharp decline in membership between 1920 and 1926. Within 
a few years of the return of the roads to private control, the carriers 
succeeded in wiping out a large part of the gains made under the Rail- 
road Administration. On the other hand, train service unions, which 
were not involved in the conflict over representation, generally main- 
tained their membership (Table 1). 

While the membership in national trade unions declined among 
the non-operating employees, membership in company unions rose 
sharply. By 1924, a majority of the non-operating employees on the 
Eastern roads and over a third on the Western roads were represented 
by company unions (Table 2). Statistics of company unionism on 
Southern roads are unavailable, but it is likely that company unions 
were widespread in this section of the industry (see Tables 3 and 5). 
The largest company unions were on the Pennsylvania Railroad. In 
1924 the Associations of Shop Craft Employees in its Eastern Region 
claimed 50,000 members, the Central Region Shop Craft Associations 
17,000, and the Clerical Employees and the Miscellaneous Employees 
Associations about 17,000 each.™ 

The rollback in national trade unionism among the non-operating 
employees and the introduction of company unions which followed 
paralleled developments in other industries during the early twenties. 
The principal reason for the growth of company unions was the aban- 
donment of the wartime protection of the statutory right to organize. 
On the railroads, the administrative protection extended by the RLB 
proved unenforceable, and the other main props of union’s wartime 
power on the railroads, the national agreements and the national 
boards of adjustment, vanished with the return of the roads to private 
control. 


Statutory Guarantee of the Right to Organize 


Since the Transportation Act proved ineffective and the economic 
power of the carriers was too great for the railway unions, the next 
step in the union’s strategy to regain their wartime position (especially 
national adjustment boards) was through new legislation. In 1924, 
the unions succeeded in incorporating national adjustment boards in 


34 Arbitration Between Carriers and Employees—Boards of Adjustment, Hearings on 
S. Res. 2646, U.S. Senate Committee on Interstate Commerce, 68th Cong., 1st Sess., 
Washington, 1924, pp. 285, 289, 293 and 327. 
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pending railway labor legislation, the Howell-Barkley Bill. The Bill 
proposed to establish four national adjustment boards and, as during 
the war, restrict labor’s representation to national unions. The car- 
riers and the company unions objected to this proposal, contending 
that such grievance machinery would increase labor strife because it 
would force railroad workers to join national unions whether they 
wished or not. Similar objections were raised by small independent 
unions, the Sleeping Car Conductors, the Dining Car Conductors and 
the American Federation of Railroad Workers. The Negro unions also 
opposed the national boards because so many national unions, who 
alone would be represented, continued to deny membership to Negroes. 
However, because the carriers and the national trade unions could not 
agree on the terms of Howell-Barkley Bill, it never became law. Never- 
theless, continued dissatisfaction with the Railway Labor Board and 
the Transportation Act, not only by the workers but also by the car- 
riers and public officials, finally led to the enactment of a new labor 
law, the Railway Labor Act of 1926.% 

The new Act was a compromise between the carriers and standard 
unions. On one hand, national adjustment boards were not legislated; 
and although the Act required conferences and adjustment boards, 
their scope and organization were left to negotiation. Moreover, the 
Act declared that its provisions on adjustment boards were not to 
supersede existing arrangements for the settlement of grievances. 
The law thus tacitly accepted company unions on the railways. The 
Act also permitted the union shop, a provision favorable to company 
unions since many company unions, but no national unions, had such 
clauses in their agreements. 

Apparently assuming that the company unions were safe, the 
carriers (mistakenly as it turned out) agreed to the statutory guaran- 
tee of the workers’ right to organize and bargain collectively through 
representatives of their own choosing. As this was the first statutory 
protection of the right, the Railway Labor Act marks an historic turn- 
ing point in American labor history. Under the Act, 

Representatives for the purposes of this Act shall be designated by the 


respective parties by such manner as may be provided in their cor- 
porate organization or unincorporated association, or by other collective 


35 Justice Frankfurter in the Hanson decision, 351 US 225, at 240, wrote that “It is 
accurate to say that the railroads and railroad unions between them wrote the Railway 
Labor Act of 1926 and Congress formally enacted their agreement.” 

36 44 U.S. Stat. at L. 577 (1926), sec. 3. 
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action, without interference, influence or coercion exercised by either 
party over the self-organization or designation of representatives by the 
other.*7 


Representation disputes could not be resolved unless both parties 
agreed to submit the dispute to the Board of Mediation, set up to 
administer the Act. As a result, the Board conducted only nine repre- 
sentation elections, in the nine years of its existence. 

Shortly after the Railway Labor Act was enacted, a crucial case 
testing the constitutionality of its guarantee of the right to organize 
arose from a dispute between the Brotherhood of Railway Clerks and 
the Texas and New Orleans Railroad.*® As in the Pennsylvania case, 
the roots of the dispute lay in the period of government operation 
of the railroads. 

Prior to 1918, the clerical employees of the Texas and New Or- 
leans Railroad were unorganized, but in September 1918, they joined 
the Railway Clerks union. After the roads were returned to private 
control and the RLB abrogated the national agreements, the com- 
pany negotiated a new contract for its general office employees with 
a company union, the Association of Clerical Employees. This action, 
at first protested by the Brotherhood of Railway Clerks, was later ac- 
cepted, probably because the union believed it could not recapture 
the unit. Subsequently, the Association claimed to represent clerical 
employees outside the general offices, but an election resolved the 
dispute in favor of the Brotherhood. From that date (1923) until 
1925, the company continued to recognize the Brotherhood as the rep- 
resentative of its clerical employees outside the general offices. 

Late in 1925, however, the dispute over representation was re- 
newed when the union requested a substantial wage increase. Accord- 
ing to company estimates, the increase would cost $773,000 a year if 
granted in full, $340,000 if permitted to go to arbitration under pro- 
cedures of the Railway Labor Act (enacted in the interim) but only 
$75,000 if it could be negotiated with the Association. The company 


37 [bid., sec. 2. 

38 Governmental Protection of Labors’ Right to Organize U.S. National Labor Relations 
Board, Bulletin No. 1, (Washington, 1935), p. 50. 

39 Details of the case which follow are from Brotherhood of Railway and Steamship 
Clerks v. Texas and New Orleans Railroad Co., (1928) 24 F (2d) 126; (1928) 
25 F (2d) 873; Texas and New Orleans Railroad v. Brotherhood of Railway and 
Steamship Clerks (1930), 281 U.S. 548, in Court Decisions Relating to the National 
Labor Relations Act, U.S. National Labor Relations Board, Washington, 1944, I, 
1-16; 26-40. 
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rejected the Brotherhood’s demand, so the union took the controversy 
to the Board of Mediation as provided by the Railway Labor Act. 
While the dispute was pending before the Board, the company en- 
couraged the Association to organize the clerical employees outside 
the general offices. The Brotherhood then petitioned a Federal court 
for an injunction to restrain the company from violating the rights 
of employees to choose their own representatives as provided by the 
Railway Labor Act. 

The court granted the union's petition and ordered the carrier 
to cease “interfering with, influencing, intimidating or coercing [the 
clerical employees}... with respect to their free and untrammeled 
right of selecting or designating their representatives for the purposes 
of considering and deciding any and all disputes between said clerical 
employees and the defendant Railroad Company.’* Despite the 
injunction, the company recognized the Association as the sole bargain- 
ing representative of its employees and informed the Board of Media- 
ation that no dispute existed between the carrier and the employees’ 
recognized representative. The Brotherhood of Railway Clerks then 
returned to court and petitioned it to cite the company for contempt. 
The court granted the petition and ordered the company to purge 
itself by ‘‘disestablishing” the Association and re-establishing the 
Brotherhood as the bargaining representative.’ By disestablishment 
the court 


restores the status which existed at the time of the granting of the 
injunction, at which time this association was in the process of forma- 
tion, its representative character had not been established, and its recog- 
nition brought about as the effective act in such violation of the 
injunction, the court properly directed the railroad company not to 
recognize it as the representative as presently constituted and estab- 
lished, leaving open to the employees, the right of secret ballot or any 
other way they desire, uninfluenced by dictation or interference by the 
defendant company, to select the association, if they chose, as their 
representative. 


Since the court contemplated the Association as a possible future 
representative, disestablishment did not include dissolution of the As- 
sociation, as it did in later years under the procedures of the National 
Labor Relations Board (NLRB). The court’s order was equivalent 
40 Tbid., n. 1, p. 29. 


41 [bid., p. 17. 
42 Court Decisions Relating to the National Labor Relations Act, 1, 17. 
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to the NLRB’s doctrine of employer interference which fell short of 
domination and under which the tainted union could survive. 

Most likely this was the first use of the term disestablishment in 
American labor history. At least it was the first occasion the pro- 
cedure was enforced. The carrier appealed to the Supreme Court but 
the Court upheld the rulings of the lower tribunals. 

Once the legislature’s recognition of the right to organize for one 
segment of American workers was upheld by the courts, it was only a 
matter of time before it was extended to workers generally. Five years 
after the Railway Clerks decision this was accomplished by the Na- 
tional Labor Relations Act of 1935. 

The Railway Clerks ruling banned all railway company unions 
which violated the right to organize, but not local independent unions. 
For example, a federal district court in Illinois refused to disestablish 
a company-wide union in the Pullman Company because the Brother- 
hood of Sleeping Car Porters “had produced evidence of no instance 
in which the defendant has, or is claimed to have interfered with, 
influenced, or coerced any employee with respect to any right under 
the Railway Labor Act, and the plan of employee representation is 
not on its face per se violative of the act.’”** Thus, each case involving 
company-wide organizations would have to be decided on its merits. 
Before a court test, it would be impossible to know with certainty 
which unions violated the Railway Labor Act and which did not. 


Decline of Company and Local Independent Unions 


Amid the deepening of the depression in 1932-33, and the change 
of Administration in Washington, the controversy over company unions 
on the railroads once again shifted from the courts to Congress. 
In March 1933, Congress wrote two amendments to the Bankruptcy 
Act which forbade the use of company funds to support company 
unions and outlawed the yellow dog contract on bankrupt railroads: 

(p) No judge or trustee acting under this act shall deny or in any way 

question the right of employees on the property under his jurisdiction 

to join the labor organization of their choice, and it shall be unlawful 
for any judge, trustee, or receiver to interfere in any way with the 
organization of employees, or to use the funds of the railroad under 
his jurisdiction, in maintaining so-called ‘company unions,’ or to influ- 
43 Brotherhood of Sleeping Car Porters v. Pullman Co. (1934), 71 Fed (2d) 999. “In 


the District Court of the United States-Northern District of Illinois-Eastern Divi- 
sion—No. 10084." Memorandum dated January 15, 1934. 
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ence or coerce employees in an effort to induce them to join or remain 

members of such company unions. 

(q) No judge, trustee or receiver acting under this act shall require 

any person seeking employment on the property of his jurisdiction to 

sign any contract or agreement promising to join or to refuse to join 

a labor organization; and if such contract has been enforced on the 

property coming under jurisdiction of said judge, trustee, or receiver, 

then said judge, trustee or receiver, as soon as the matter is called to 
his attention, shall notify the employees by an appropriate order that 
said contract has been discarded and is no longer binding on them 
in any way.” 
Both provisions were extended to all railroads later in 1933 by the 
Emergency Transportation Act.* 

Administration of the Emergency Transportation Act brought 
the controversy over railroad company unions to a climax. Section 
7(a) of the Act proposed to establish regional labor committees to 
meet with management on matters of mutual interest arising out of 
the depression. The labor committees were to be composed of the 
unions party to the Chicago agreements on wage reductions of 1932, 
any any other labor organization selected by the employees in accord- 
ance with the Railway Labor Act of 1926. When a number of com- 
pany unions requested representation on these committees, the Federal 
Coordinator of Transportation ordered a questionnaire directed to class 
I carriers in order to ascertain whether these and other company unions 
were in fact organized in accordance with the provisions of the Railway 
Labor Act. 

After he completed the survey, the Coordinator made a report, 
but the underlying data were never published until now. On the 
basis of his survey the Coordinator concluded that: 


“The history of the organization of many of the company unions, 
as disclosed in the carriers’ answers to my questionnaire, points to 
the conclusion that they have not been duly designated and authorized 
to represent employees in accordance with the {law's} requirements. 
Their organization appears to have been tainted in many instances 
with coercion or influence on the part of the carrier managements. 
They must be cleared of such taint if they are to meet the specifica- 
tions of the Emergency Act.’’47 


Se u 

4447 U.S. Stat. at L. 1467 (1933). 

45 48 U.S. Stat. at L. 211 (1933). 

48 Tbid., sec. 7(a). My italics. 

47 Files of the Coordinator of Transportation, National Archives. 
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The hitherto unpublished material reveals that a majority of the 
class I carriers questioned by the Coordinator had company unions. 
The next table sets forth the status of company and trade unions 
on class I carriers in September 1933. 


TABLE 3 
Company Unions on Class I Railroads, September 1933 
Class I Carriers Regional Group 
Eastern Southern Western Total Per Cent 

Number to whom questionnaire 

was sent 69 30 73 172 
Number responding 68 30 71 169 
Number with company unions 36 23 48 107 
Number without company unions 32 6 24 62 
Source: National Archives. 


There were 374 company unions on the 107 carriers with such 
organizations and these “reached practically all classes of railroad 
workers exclusive of those engaged in major supervisory or confiden- 
tial positions,’** as shown by the following table. 


TABLE 4 
Company Unions on Class I Railroads, by Department, September 1933 


No. of company 
unions in which mem- No. of company 
bership may be classi- unions in which mem- 
Department fied in a particular bership includes two 
dept. or more depts. 
. Clerical 72 
. Agent-Telegrapher 17 
. Signal and Signal Maintainers 20 
. Motive Power and Mechanical 134 
. Car Department 10 
Maintenance of 
Way-Bridge and Buildings 36 
Station, Station Platform and Warehouse 10 
. Patrolmen 1 
. Train Attendant-Dining Car and Porter 32 
. Transportation-Train, Engine and Yard 28 
. Marine 14 
Total 374 


Source: National Archives. 


48 Loc. cit. 
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Regionally, the 374 company unions were distributed as follows: 


TABLE 5 
Company Unions on Class I Railroads, by Region, September 1933 


Eastern Region 175 
Southern Region 40 
Western Region 159 


Total 374 
Source: National Archives. 


No exact figures of membership in these company unions ap- 
peared in the report, but the Coordinator estimated the total number 
at 400,000 For the calendar year 1933, the ICC reported 972,000 
employees on class I carriers. Thus, company unions represented in 
excess of 40 per cent of all employees on class I railroads in 1933. 

As a result of the survey, the Coordinator suggested to the car- 
riers that they must withdraw their assistance and support from com- 
pany unions if these organizations were to meet the requirements of 
the Emergency Transportation Act. He then circulated a second ques- 
tionnaire to learn to what extent the companies had complied. The 
response to this questionnaire indicated a considerable degree of compli- 
ance, but before the process was completed, company unions or, perhaps 
more accurately at this point, local independent unions were confronted 
by new regulations in the Amended Railway Labor Act of 1934. 

The amendments to the Railway Labor Act of 1926 made several 
important changes adversely affecting both company and local inde- 
pendent unions. Primary among the changes was the establishment of 
four mandatory national boards of adjustment to settle grievance dis- 
putes. Similar to the adjustment boards proposed by the Howell- 
Barkley Bill a decade earlier and the three which existed during the 
period of Federal operation of the railroads, labor representation on 
the boards was open only to national unions. This requirement placed 
a premium on membership in national unions, just as it did under the 
wartime adjustment boards. Railway labor relations were now on their 
way to being restored to the status that existed under the Railroad Ad- 
ministration. The campaign the standard unions waged by strike, court 
cases and legislative activity for fourteen years had finally been won. 


49 Amend the Railway Labor Act of May 20, 1926 U.S. 73 Cong., 2d Sess., House Rep. 
1946 Minority Report, Washington, 1934, p. 15. 
50 U.S. Stat. at L. 926 (1934). 
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Company unions were also weakened by a ban on compulsory 
membership and the check-off. Most company union contracts ap- 
parently required membership and a dues check-off, but in 1934 only 
one national union, the Brotherhood of Railroad Trainmen, had such 
a contract. Although the Trainmen’s contracts covered no more than 
10,000 workers while company unions represented a total of some 
400,000, the union nevertheless proposed that compulsory member- 
ship be permitted national unions but denied to company unions.” 
Most national unions supported the law as written, however. After 
company and local independent unions were all but eliminated from 
the railroads, the national unions persuaded Congress to legalize the 
union shop and the check-off. 

Legalization of the union shop on the railways further strength- 
ened the control of representation by the standard unions, especially 
the operating unions. Because seasonal and other factors produce a 
high degree of job mobility among operating workers, the law specifies 
that a member of one union temporarily transferring to the jurisdic- 
tion of another need not join the second union in order to fulfill a 
union shop agreement. However, the transferability from one union 
to another is permitted on/y if the unions concerned are national in 
scope as defined by law. Membership in any other union even if na- 
tional in fact (but not in law) does not meet the requirements of 
the law. Recently, however, the legality of union shop agreements 
on the railroads was challenged by a Georgia court ruling. On the 
ground that monies deducted and used for political and legislative 
purposes by means of a compulsory membership clause cannot be en- 
forced, the court ruled union shop agreements invalid. The decision 
is now being appealed to the Supreme Court.™ In 1956, in the Hanson 
decision, the Supreme Court upheld the constitutionality of the union 
shop on railways in states with right-to-work laws.™ 

Under the impact of the Amended Act, company unions on the 
railroads were either displaced by national unions or reorganized into 
local independent unions (system associations). By April 1935, in- 
dependent system associations represented just less than a third of all 


51 Amend the Railway Labor Act of May 20, 1926, pp. 14 and 15. 

52 64 U.S. Stat. at L. 1238 (1951), sec. 2, eleventh. 

53 Pennsylvania Railroad Company and "Brotherhood of Railroad Trainmen v. N. P. 
Rychlik (1957), 352 U.S. 480. 

54 AFL-CIO News, March 5, 1960, p 

55 Railway Employees Dept. v. ay "351 US 225, rehearing denied 352 U.S. 859. 
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employees on Class I railways (Table 6). Among shop craft employees, 
representation between national unions and system associations was 
about evenly divided. But since 1935, system associations continually 
lost membership to national unions as indicated by the results of repre- 
sentation elections (Table 7). At present, they represent a small mem- 
bership on the railroads, although there were just short of 650 agree- 
ments held by system associations and local unions” on the roads in 
1959 (Table 8). 


TABLE 6 


Non-operating Employees Represented by National Trade Unions 
and System Associations, April 1935 


National System 
Trade Unions Associations Other 


Number Per Cent Number PerCent Number Per Cent 
Clerical and Station 125,796 69.6 49,811 27.5 5,210 2.9 
Dining Car Service 2,736 28.9 2,969 21.3 3,776 39.8 
Maintenance of Way 143,421 74.5 42,153 219 6,908 3.6 
Miscellaneous 296 3.2 1,498 16.3 7,297 ~=80.5 
Shop Crafts 115,015 47.0 114,240 46.6 15,744 6.4 
Signalmen 11,152 96.0 198 1.7 270 2.3 
Telegraphers 37,447 85.3 5,687 13.0 758 1.7 
Train Dispatchers 1,966 59.2 378 «=«11.4 977 29.4 
Yard Service 51,826 94.7 655 1.2 2,239 4.1 
Total or Average 489,655 65.2 217,599 29.0 43,279 5.8 


Source: Characteristics of Company Unions, 1935, U.S. Bureau of Labor Statistics Wash- 
ington: 1938, Bull. No. 634, Table 11, p. 59. 


Local independent unions probably failed to maintain their posi- 
tion on the roads primarily because they were denied access to na- 
tional adjustment boards. Since an individual worker's grievance can- 
not be presented to a national board if his labor organization is not 
represented, he may be expected to choose representation by a national 
union, especially if an easy procdure for selecting or changing a repre- 
sentative is available. Such an opportunity was made available by the 
Amended Railway Labor Act of 1934. 

Under the Act, the National Mediation Board (the reorganized 
Board of Mediation) is authorized to conduct a representation election 
at the request of either party to a dispute. (It will be recalled that 
under the Railway Labor Act of 1926, both parties to a representation 
56 Statement made to author by official of National Mediation Board. 


57 For the purposes of this paper, system associations and local unions are regarded as 
local independent unions. 





LABOR REPRESENTATION ON AMERICAN RAILWAYS 


TABLE 7 


Number of Votes Cast and Proved Authorizations in Representation 
Disputes, National Unions vs. System Association, 1935-1948 


National Unions System Associations 

Number Per Cent Number Per Cent 
1935 47,5118 72.8 17,741» 27.2 
1936 28,7258 61.0 18,378> 39.0 
1937 13,310* 67.3 6,453» 32.7 
1938 14,383 48.6 15,223 51.4 
1939 18,923 44.3 23,838 55.7 


1940 7,001 61.5 4,380 38.5 
1941 9,783 50.1 6,781 40.9 
1942 7,606 48.1 8,204 51.9 
1943 4,944 67.8 2,353 32.2 
1944 12,172 60.0 8,098 40.0 


1945 1,694 78.3 469 21.7 
1946 2,082 61.5 1,301 38.5 
1947 30,719 57.9 22,302 42.1 
1948 418 39.4 642 60.6 


®Includes votes for national unions when opposed by unorganized employees. 

bIncludes votes for System associations when opposed by local unions. 

Source: Annual reports of the National Mediation Board. Reports after 1948 do not show 
votes received by opposing organizations. 








TABLE 8 


Number of Labor Agreements on File with the National Mediation 
Board by Type of Labor Organization, 1935-1959 


National System 
Organizations Associations Local Unions Total 


1935 2,223 718 81 3,022 
1940 3,672 456 65 4,193 
1945 4,070 515 80 4,665 
1950 4,460 539 93 5,092 
1955 4,541 545 94 5,180 
1959 4,526 545 94 5,215 


Source: Twenty-Fifth Annual Report of the National Mediation Board (1959), U.S. 
National Mediation Board, Washington, 1959, Table 8, p. 85. 


dispute had to agree to an election before the Board of Mediation 
could intervene.) Moreover, in the conduct of representation elections, 
the National Mediation Board provides for the collective representa- 
tion of a// employees by an individual or labor organization on the 
grounds that the Amended Railway Labor Act authorized this system 
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of industrial relations.* In contrast to workers subject to the Wagner 
Act and its successor, the Taft-Hartley Act, individuals on the railways 
cannot reject some form of collective representation. 


Freedom of Choice or Monopoly in Employee Representation? 


Not only did the Amended Railway Labor Act of 1934 discourage 
employee organization in local independent unions, but it also deterred 
the formation of new national unions. To be a participant on a na- 
tional board of adjustment a union must be national in scope, but any 
national union not an original member of a national adjustment board 
(in 1934) must be /ega/ly declared national in scope before it becomes 
eligible to join. To be a national union de facto but not de jure is in- 
sufficient for membership on a national adjustment board, as a recent 
Supreme Court decision indicated.” As the procedure for becoming a 
national union de jure is lengthy and, in its initial stage, under the 
control of the existing national union participants, the adjustment 
system contributes substantially to monopoly in employee representa- 
tion. 

As its first step toward legal recognition as a national organiza- 
tion, the union must obtain acceptance of its claim, or certification of 
a dispute over its claim from the national unions currently represented 
on the adjustment board. Should the currently participating unions ac- 
cept the claim, the petitioning union is legally recognized as national 
in scope and joins the adjustment board. Apparently only one union 
has qualified for participation on the adjustment boards at this step. 
If, instead, the participating unions certify a dispute over the claimant 
union’s petition, the matter is transferred to the Secretary of Labor. 
This is the second step in the procedure for becoming a member of 
an adjustment board. The Secretary examines the merits of the peti- 
tioner’s claim and if satisfied, so notifies the National Mediation 
Board. The Board, in the final step of the procedure, appoints a three- 
man committee to make a final determination. 

If, however, the participating unions fail to certify a dispute, the 
claimant's petition for representation on a national adjustment board 


58 Twenty Years Under the Railway Labor Act, Amended and the National Mediation 
Board, U.S. National Mediation Board (Washington, 1955), pp. 17 and 18. 

59 Pennsylvania Co. and Brotherhood of Railroad Trainmen 1. N. P. Rychlik 1957), 
352 U.S. 480. 

60 48 U.S. Stat. at L. 926 (1934), sec. 3. 

61 The Railroad Yardmasters of America, in 1945. Letter of July 17, 1959, to the author 
from the Office of the Solicitor, U.S. Department of Labor. 
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does not come before the Secretary of Labor unless he intervenes and 
rules that a dispute exsits. Thus, the Railway Supervisors Union spent 
two and a half years in an unsuccessful attempt to get the national 
unions participating on ihe relevant adjustment board to certify the 
existence of a dispute. Finally, the Secretary of Labor granted a hear- 
ing on his own ruling that there was a dispute. 

In another case, the Sleeping Car Porters union was not even able 
to secure “any information {from the participating national unions} 
as to whom the application should be made, or procedure to be fol- 
lowed.’ The Secretary of Labor intervened and ruled that a dispute 
existed on the grounds that “the participating organizations seem to 
have carefully avoided taking any position on this matter.”™ 

The Railway Labor Act does not define what constitutes a national 
union. It merely distinguishes between a union limited to a single com- 
pany and one representing employees of more than one company. In 
determining whether or not a union is national in scope the Secretary 
of Labor has taken into account such factors as the “geographical area 
... the number of employees represented, the number of agreements, 
the number of carriers with whom agreements are held, and the mile- 
age of such carriers.”® 

On the other hand, to be national in scope, according to the 
standards of currently participating national labor organizations, a 
claimant union must: 

(1) Be a ‘craft or class’ organization not purporting to represent 

employees in more than one craft or class; 

(2) Have the maturity and stability to enable it to bargain effectively 
for the employees it represents; 

(3) Possess the economic strength which makes resort to the Adjust- 
ment Board a necessary means of disposing of disputes to prevent 
interruptions to commerce and the operation of the carriers; 

(4) Successfully negotiate standard rules and working conditions; 

(5) Be composed of members among whom there is a community of 
interest; 

(6) Bargain collectively on a national basis in national movements 
affecting all carriers simultaneously; 


62 In the agg the American Railway Supervisors Association, Inc., U.S. Department 


of Labor, ce of the Secretary (Washington, September 8, 1953), p. 5. 

63 In the Matter of Brotherhood of Sleeping Car Porters, U.S. Department of Labor, 
Office of the Secretary (Washington, September 8, 1948), p. 5. 

64 Loc. cit. 

85 In the Matter of the American Railway Supervisors Association Inc., pp. 10 and 11. 
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(7) Represent the vast majority of the employees in the crafts or 
classes which it purports to represent.® 


Secretary of Labor Durkin described these criteria as “indicative of an 
effort on the part of the participating organizations to read into the 
statute prerequisites to the right of participation which Congress pre- 
sumably did not see fit to impose.”® 

Since the Railway Labor Act was amended in 1934, by action of 
the Secretary of Labor, only three unions (the Railway Supervisors, 
the Sleeping Car Porters and the Transport Service Employees) 
are known to have been declared national in scope for purposes 
of the Act. The number that have tried but were unsuccessful is not 
known, although in 1958 the claim of the United Railroad Operating 
Crafts was rejected.® 

What happens to an organization unable to qualify as a national 
union is illustrated in the case of the Brotherhood of Railroad Shop 
Crafts. In 1939, the Brotherhood of Railroad Shop Crafts managed 
to defeat a group of national unions in representation elections held 
among units it represented on the Pennsylvania. (This accounted for 
the majority vote for system associations in 1939 shown in Table 7). 
But in 1947, the Brotherhood was displaced by the Railroad Workers- 
CIO as the bargaining representative of most Pennsylvania shop em- 
ployees.® In 1950, the Brotherhood was completely eliminated from 
the Pennsylvania Railroad by the Machinists and Blacksmiths unions 
in these occupations.” 

The question arises whether re-establishing compulsory adjust- 
ment boards and limiting union participation to national organizations 
were the only alternatives for the settlement of grievance disputes and 
the company union problem. In dealing with these problems, did the 
law pay too high a price in virtually suppressing rival unionism on the 
roads? 

The Act of 1934 provided for adjustment boards other than na- 
tional ones, but in any system of appeal the existence of a higher 
tribunal often vitiates the effectiveness and utility of the lower ones. 
There is no reason to believe that this has not affected the activities 
66 Jbid., p. 10. 

87 [bid., p. 11. 
68 In the Matter of the United Railroad Operating Crafts, U.S. Department of Labor, 
Office of the Secretary (Washington, September 3), 1958. 


69 National Mediation Board, Case No. R-1767. 
70 Annual Report 1950, U.S. National Mediation Board, (Washington, 1950), Table 12A. 
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of adjustment boards below the national level. However, the existence 
of a national adjustment system is itself not at fault. It is the linking 
of national union participation to the exclusion of other unions that 
subjects the present system to criticism. Is there any reason for exclud- 
ing any union with representation rights on the railways from partici- 
pating on the national adjustment boards? 

As for the company union problem, the Coordinator of Transpor- 
tation on the eve of the Amended Railway Act reported that company 
unions had been substantially eliminated from the roads.” Thus, by 
1934 company unionism was no longer a serious problem as an in- 
fringement on the right to organize. Consequently, to the extent that 
the national adjustment system was designed to eliminate company 
unions, it was dealing essentially with a non-existent problem. Instead, 
the system “freezes” representation in the established national unions 
and therefore limits full expression of employees’ free choice of repre- 
sentatives. 


Summary and Conclusions 


Current public policy toward labor representation on American 
railways is largely the outgrowth of the government's operation of 
the roads during World War I. At that time the U.S. Railroad Ad- 
ministration formally recognized the right of railway employees to join 
unions and instituted two completely new techniques in dealing with 
organized labor: national boards of adjustment to settle grievances 
and national agreements. As only established national unions were 
parties to these arrangements, union organization was greatly stimu- 
lated. 

When the roads were returned to private operation, the national 
adjustment boards and agreements were abandoned. Many carriers, led 
by the Pennsylvania, began a campaign to eliminate the unions’ war- 
time gains, especially among the non-operating employees. To a large 
extent they succeeded, following the shopmen’s strike of 1922. How- 
ever, instead of re-instituting “individual bargaining,” the carriers or- 
ganized “company unions,” that is, organizations under the control of 
management. 

After failing to retain their wartime gains by economic means, 
the unions turned to the courts and Congress for assistance. However, 


71 Supra, p. 25. 
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they were rebuffed until 1926. In that year, as a result of agreement 
by management and organized labor on the need for new labor legisla- 
tion, the Railway Labor Act was adopted. 

The RLA of 1926 was a landmark in labor history. For the first 
time Congress recognized as a legal right workers’ freedom to join 
unions without employer interference. In the Texas and New Orleans 
Ritlroad decision of 1930, the Supreme Court validated that right. 
Nevertheless, company unions were not eliminated as the hitherto 
unpublished results of Coordinator of Transportation Eastman’s sur- 
veys of 1933-34 showed. 

New legislation amending the RLA of 1926 was adopted in 1934. 
At this time, the national boards of adjustment, first established by 
the U.S. Railroad Administration, were reconstituted and expanded. 
Participation was limited to unions legally regarded as national in 
scope. The resulting increase in membership of the established national 
unions was as pronounced as it was during World War I. The proce- 
dures for becoming /egal//y national in scope hampered the growth or 
formation of new national unions. At the same time, systemwide and 
local unions declined. 

The national unions’ grip on representation grew stronger follow- 
ing Congressional approval of the union shop. Again, the status of 
national unions was given preference. Employees who are members 
of national unions may transfer their membership from one national 
union to another if temporarily transferred from one job to another. 
This privilege was not accorded to members of unions of lesser scope. 

As a result of these developments, the existing representation sys- 
tem in the railroads is apparently more tightly held by the incumbent 
unions than in other parts of American industry. Doubtless this factor 
contributes substantially to the charges of uneconomic work rules and 
featherbedding that are the subject of study by a Presidential Com- 
mission. 





LABOR AND CONGRESS: THE REPEAL OF TAFT-HARTLEY 


by GERALD POMPER 


Organized labor is recognized today as a major interest group 
in American politics. The political involvement of labor unions 
was strikingly demonstrated by their reaction to the Taft-Hartley 
Act of 1947. Unions regarded its passage as a threat to their very 
existence, and its enactment caused labor groups to commit them- 
selves to political action more intensively than ever before. Thus an 
analysis of the Congressional conflict over the Taft-Hartley Act and of 
labor's efforts to repeal the statute in 1949 provides a significant case 
study of the nature and strength of labor's political activity. 
Preparing for Repeal 

The possibility of Taft-Hartley repeal was raised, of course, by 
the surprising results of the 1948 election. Harry Truman, campaign- 
ing on a “Fair Deal” program including repeal, had won an upset 
victory. At the same time, many labor-endorsed candidates were elected 
to Congress. The American Federation of* Labor's political agency 
claimed victory for 167 of the 217 nominees it endorsed for the House 
of Representatives, and 16 of 19 Senatorial choices.’ 

Although the election had thinned their ranks, members of the 
80th Congress who had voted to override President Truman’s veto 
of Taft-Hartley still constituted a majority of both houses, number- 
ing 54 in the Senate and 226 in the House.? With the elections re- 
garded as a mandate for repeal, however, labor lobbyists hoped to 
persuade former supporters of Taft-Hartley to change their position. 

Three groups contributed significantly to the development of an 
Administration program after the 1948 election: labor, the White 
House and the Southern conservative faction of the Congressional 
1 Labor's League for Political Eudcation (LLPE), Thanks for a Job Well Done! (Wash- 

ington, 1949). 


2 Buel W. Patch, “Revision of the Taft-Hartley Act,” Editorial Research Reports (Decem- 
ber 1, 1948), p. 847. 


GERALD POMPER is assistant professor of government in the City College of 
New York 
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Democratic party. The Administration proposal for a new labor statute 
evolved from the various pressures exerted by these three groups. The 
approval of the White House was essential to labor; for the Executive, 
if so inclined, was able to ally with the conservative Democrats against 
a union demand, while the unions were unable to reach agreement 
with the Southern faction. Labor thus was dependent on the support 
of the Executive and its liberal allies in Congress. Aside from these 
conflicts, labor and the President’s advisers also divided internally 
on some issues, while the cohesion of the conservatives was much 
greater. 

The first disagreement between labor and the Administration in 
the preparation of a new law arose over the “number of packages,” 
or laws, to be enacted. Labor favored a “two-package” approach: a 
simple repeal of Taft-Hartley and reenactment of the Wagner Act 
soon after the opening of Congress. Later in the session, through the 
usual procedures, amendments to the Wagner Act could be legislated. 
In this way, the unions expected to take full advantage of the election 
“mandate,” while avoiding weakening amendments and evasive ma- 
neuvers. More important, given the liberal strength in Congress, any 
amendments disliked by labor could be blocked. 

The Administration failed to take a definite position up to the 
time of the State of the Union address. Generally, the White House 
approved a “one-package” plan, with repeal of Tart-Hartley and 
changes in the Wagner Act included in the same statute. Such amend- 
ments had been sought by the President in 1947, and he still favored 
them.* With the opening of committee hearings, the Administration 
finally decided against labor and presented a combined bill.* 

The content, as well as the timing, of the new bill caused dis- 
agreement between the Administration and labor, and within each 
group as well. Of major importance was the method of dealing with 
national emergency strikes. Labor was strongly opposed to Taft- 
Hartley's use of injunctions, but the President had found them useful 
in labor disputes, such as the 1946 coal strike. Hints were dropped 
3 The New York Times, November 16, 1948, p. 1. 

4 Tbid., January 30, 1949, p. 1. Earlier, House Labor Committee Chairman John Lesinski 
and Senate Democratic leader Scott Lucas had adopted the “one-package’” plan. 

Cf. ibid., January 7, 1949, p. 1; January 10, 1949, p. 1. 
5A decade after his use of the injunction and punitive court action, President Truman 


still felt justified in his action against what he termed “a rebellion against the 
government.” Cf. Harry S. Truman, Memoirs (New York: Doubleday, 1955), I, 504. 
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that the Administration wished to keep this power in some form.° 
As finally written, the bill contained no such clause, but its ambiguous 
wording was to continue to cause difficulties. 

The Administration’s opposition to some labor wishes was, in 
part, an attempt to resolve conflicts within the Democratic party be- 
tween the liberal group headed by Truman which had just won the 
election and the conservative Southerners who had supported the 
States’ Rights ticket. Concessions on Taft-Hartley were one important 
way in which the Administration could bargain for the support of 
conservative Democrats. National Chairman J. Howard McGrath pre- 
dicted that a new law was “likely to retain, in principle at least, some 
of the provisions for which the Southerners had almost universally 
voted.” 

The unions were also in disagreement among themselves. In dis- 
cussing a new labor law after the election, past differences over the 
Wagner Act were voiced again. At the annual State Labor Legisla- 
tive Conference, the AFL opposed a CIO resolution giving unequivocal 
support to a return to the 1935 statute; the Federation “was willing to 
commit itself only to a return to the ‘spirit’ of the Wagner Act.”* 

Disagreement existed in particular on the recognition to be given 
craft unions under the new law. The Taft-Hartley Act had facilitated 
the separation of craft units from inclusive industrial unions. The AFL 
approved of such treatment and had previously wished to amend the 
Wagner Act in a similar way. The CIO naturally was opposed to any 
limitation of industrial unionism. 

Conflicts within each federation also affected the course of labor 
legislation in 1949. One reason for the AFL-CIO support of the “two- 
package” plan was the solution it presented for internal differences. 
Support for amendment of the Wagner Act at the same time as repeal 
would require decisions as to the changes to be made and the alloca- 
tion of priorities among competing unions’ demands. It would be 
difficult for the federations’ leadership to approve the demands of 
some unions, reject the requests of others, and still maintain a united 
front. The resulting conflict of unions could damage the entire labor 


8 As in Senator and Democratic National Chairman J. Howard McGrath's statement, after 
a White House meeting, favoring “the preservation, though not in its present form, 
of the Government's right to intervene against so-called ‘national emergency’ strikes,” 
The New York Times, November 19, “c P 21. 

7 The New York Times, November 19, 1948, 

8 “Revising State Labor Laws,” Business Week #1 #1006 (December 11, 1948), p. 94. 
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program, while arousing criticism from rival unionists and inviting 
internal opposition. 

In the AFL, lobbyists were pressed by eight unions offering amend- 
ments to the Wagner Act. Instead of resolving these demands, the 
Federation leadership decided to “confine its activities to the repeal of 
the Taft-Hartley Act and the reinstatement of the Wagner Act with 
only the amendments suggested in the President’s message.”® 


AFL caution hampered union efforts at a crucial point, when the 
repeal bill was about to be debated in the House. Lobbyists of AFL 
international unions protested that they were being given no guidance 
on the concessions they should make on a new law. A special commit- 
tee had been appointed to handle the AFL campaign, but it had failed 
to meet after January.’* The request for guidance, first expressed in 
mid-March, was not granted until the opening day of House debate, 
by which time the initiative for a new law had passed from labor. 
In the meantime, AFL lobbyists could say only that their organization 
“has no policy on amendments.”" 

The CIO effort in 1949 was hindered by the independent efforts 
of international unions. For the industrial unions, the problem was 
how to control the left-wing groups, which tended increasingly to act 
without regard to, or even contrary to, CIO policy. The characteristic- 
ally intransigent attitude of the left-wing unions had previously ham- 
pered the CIO in its opposition to the passage of Taft-Hartley in 1947. 

Steps were taken within the CIO to prevent a recurrence of this 
“undermining.” A letter was sent to all members of the House and 
Senate informing them that “Nathan E. Cowan or his designated sub- 
committees or representatives are the only persons authorized to speak 
on the Hill for the CIO.” The recording of minutes of lobbyists’ meet- 
ings was begun. Policy was to be established by the national CIO and 
followed by each lobbyist, under penalty of reprimand from the Pres- 
ident of his union, or “positive action” by CIO President Philip Mur- 
ray.” Detailed regulations for the conduct of lobbyists were laid down. 


®W .C. Hushing [chief AFL lobbyist], Memorandum to Mr. O'Reilly [George Riley, 
newly-hired lobbyist for the Federation} (typescript, February 25, 1949), p. 1. 

10The New York Times, April 20, 1949, p. 39. The committee consisted of President 
—— Green, George Meany, George Harrison, Daniel Tracy and Charles 

wan. 

11 [bid., April 23, 1949, p. 8, and from an interview with Walter Mason, AFL lobbyist. 

12 CIO, Action Taken by C10 Vice-Presidents on December 14, 1948 Regarding Activities 
of the Legislative Committee (mimeo, 1948), p. 1. 
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Each CIO subcommittee of lobbyists was to report to the Legislative 
Director once a week, and each lobbyist at least three times weekly. 
All requests to testify at Congressional hearings and all testimony 
were to have his prior approval.” 

Conflicts within the pro-labor coalition favoring repeal were 
subordinated with the formal introduction of the Administration 
measure, the Thomas-Lesinski bill. Under it, the Wagner Act would 
be re-enacted and amended to outlaw jurisdictional strikes and cer- 
tain secondary boycotts. On the vital question of national emergency 
strikes, the President was authorized to call upon the parties to a 
dispute to continue operations for thirty days under existing contracts, 
during which time an emergency board was to make recommenda- 
tions for settlement. No powers for enforcing the continuation of work 
or the recommendations for settlement were included. The rest of the 
bill virtually duplicated the 1935 labor statute." 

With previous disagreements now dormant, labor supported the 
Administration bill fully. The Democratic leadership in Congress 
worked closely with union representatives. Labor choices were named 
as counsel for both the House and Senate Labor Committees, and the 
federations were allowed to nominate the entire majority side of the 
House subcommittee handling the repeal bill.” On the Senate Labor 
Committee, all eight Democrats were friendly to labor. Two of the 
Committee's five Republicans were also amenable to union requests. 


Activity in the House 


In both Houses, the evolution of labor policy went through the 
same three stages before the opening of floor debate. The initial pe- 
riod was one of Democratic and Presidential control beginning with 
the presentation of the President’s program and the reporting of an 
unamended bill from each Labor Committee. The second stage was 
that of conservative initiative, in which a group, usually including 
Southern Democrats as well as Republicans, proposed a substitute bill. 


13 CIO, Minutes of the Legislative Committee (typescript, February 15, 1949), p. 1. 

14 The New York Times, January 30, 1949, p. 48. 

15 This is reported by W. C. Hushing, in his Memorandum to President Green (typescript, 
February 24, 1949), p. 2. Similar memoranda were prepared throughout the session 
by both AFL and CIO lobbyists and are now in the merged federation’s files. Since 
these papers were meant to be factual reports rather than statements for public con- 
sumption, they are highly reliable, subject only to human failings. Influence on com- 
mittee assignments appears to be one of the means by which interest groups are 
institutionalized within the American political system. 
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The final period consisted of Democratic attempts to compromise 
Presidential policy sufficiently to gain a legislative majority. 

At its first meeting after the submission of the Administration - 
bill, the House labor subcommittee voted for immediate repeal of Taft- 
Hartley through a “two-package” approach.”* A month later, the full 
Labor Committee reversed this decision and directed its subcommittee 
to hold hearings.’ Hearings began on March 7 and were closed ten 
legislative days later. In order to expedite action on the bill, night ses- 
sions were held and questioning was limited to ten minutes per mem- 
ber. Left-wing CIO unions were excluded from testimony,’* On March 
24, the Administration bill was favorably reported without change, but 
not without some dissent from Democrats who had wished to offer 
amendments.” | 

A conservative coalition next took the initiative, proposing as a 
substitute for the Administration measure a bill sponsored by Demo- 
crat John S. Wood of Georgia and supported by a Southern Demo- 
cratic-Republican group. This bill repealed Taft-Hartley in its first 
clause, and then re-enacted large sections of it. Changes in Taft- 
Hartley, eleven in number according to the bill’s sponsor, were largely 
in the direction of labor demands, but sections of the statute most 
opposed by labor were retained.” 

As the day for the opening of debate on the Administration bill 
approached, its supporters, convinced that simple repeal could no long- 
er succeed, attempted to devise a new compromise measure. 


Activity in the Senate 


The same three-stage pattern of activity existed in the Senate 
proceedings, except that the Senate Labor Committee devoted far more 
attention to the new legislation than the House body. 

The Democrats on the Labor Committee were originally divided 
between a group led by Claude Pepper of Florida that wished immedi- 
ate repeal and those, such as Chairman Elbert Thomas, who intended 


16 The New York Times, February 4, 1949, p. 19. 

17 [bid., March 2, 1949, p. 8. 

18 U.S. Congress, House, Committee on Education and Labor, Special Subcommittee on 
Labor-Management Relations Act, National Labor Relations Act of 1949, Hearings, 
ae Cong., Ist sess., on H. R. 2032 (1949) [Cited as House Labor Committee, 

earings}. 

19 U.S. Congress, House, Committee on Education and Labor, National Labor Relations 
Act of 1949, H. Rep. 317 to accompany H.R. 2032, 81st Cong., 1st sess. (1949). 

20 The New York Times, April 15, 1949, p. 1. 
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“to hold fairly long hearings” lasting over a month.” The dispute 
was resolved in a way that substantively favored those who wished to 
hold hearings and combine amendments to the Wagner Act in the bill 
repealing Taft-Hartley.” 

Although rushed, hearings continued two weeks past the estab- 
lished deadline. In the course of their testimony, advocates of Taft- 
Hartley repeal from both the Administration and labor were forced 
to concede the value of some features of the Act.* The initiative was 
lost by the Administration in the course of the hearings. New legisla- 
tion was no longer a matter of Congressional response to a popular 
mandate. Instead, the issue was now one of proper labor policy. To 
convince enough legislators of the virtue of specific statutory pro- 
visions was more difficult than to seek simple repeal. 

The period of Democratic dominance was already waning when 
the majority party reported the Administration bill favorably and 
without amendment on March 4.* In addition to conservative opposi- 
tion to the Thomas bill, the united front of labor and the Administra- 
tion had been broken during the Committee’s hearings. 

The division occurred on the issue of injunctions in national 
emergency strikes. Previously, the Administration had temporized on 
the issue, not asking for injunctive power but providing for a Pres- 
idential proclamation calling on the parties to a dispute to continue 
operations. Pressed as to the means to prevent shutdowns in vital 
industries, Secretary of Labor Maurice Tobin had introduced an opin- 
ion of the Attorney-General: 

I might point out that the inherent power of the President to deal with 

emergencies that affect the health, safety and welfare of the entire nation 

is exceedingly great... . 

Should the parties not obey the mandate of the bill . . . it is my belief 

that, in appropriate circumstances, the United States would have access 

to the courts to protect the national health, safety and welfare. I say this 


because it is my belief that access to its own courts is always avaliable to 
the United States in the absence of a specific statutory bar... .% 


21 [bid., January 22, 1949, p. 6. 

22 U.S. Congress, Senate, Committee on Labor and Public Welfare, Labor Relations, Hear- 
ings, 81st Cong., Ist sess., on S. 249 (1949), Vol. I, p. 8. [Cited as Senate Labor 
Committee, Hearings.} 

23 These were detailed by Senator Taft in The New York Times, February 8, 1949, p. 8. 

24 U.S. Congress, Senate Committee on Labor and Public Welfare, National Labor Relations 
Act of 1949, S. Rep. 99 to accompany S. 249, 81st Cong., Ist sess. (1949). 

25 Senate Labor Committee, Hearings, I, 263. Thiis contention was indirectly rejected by 
the Supreme Court in Youngstown Co. v, Sawyer, 343 U.S. 579 (1952). 
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The theory of the implied power of the Presidency was denounced 
by members of the Committee on constitutional grounds. It also was 
rejected by labor spokesmen, who opposed the use of the injunction 
as a matter of policy and endorsed the Thomas bill on the hopeful 
supposition “that this statute was intended not to provide for injunc- 
tions.”** In view of its previous actions, it would seem that the Admin- 
istration wished to retain the injunction power but, because of its 
political obligation to labor, felt unable to ask for it directly. The 
result was a straddle with the President, in Senator Wayne Morse’s 
words, “‘trying to work both sides of the street by telling labor it 
opposes the injunction feature and telling the public it has it anyway.””” 
While the division of opinion was glossed over for a time, the issue 
remained basically unsettled. 

Organized efforts to produc€-a substitute bill were begun at this 
time by a conservative Republican group led by Senator Robert Taft, 
while a liberal faction under Morse sought a compromise. The sub- 
stitute proposed by Taft would have repealed the Taft-Hartley Act, 
and then enacted a new law containing some 29 changes in the 1947 
statute favorable to labor—in effect amending the law to read like 
a more moderate bill passed by the Senate two years earlier. 

Democratic and labor leadership became increasingly aware that 
compromises were necessary if Taft-Hartley were to be changed. An 
AFL poll in March found 43 Senators opposed to repeal, 42 in favor 
and 11 undecided.* However, for strategic reasons and to strengthen 
its public position as pro-labor, the Administration refused to com- 
promise and insisted on Committee approval of its bill without amend- 
ment. It persisted in this stand despite the objections of both con- 
servative Democrats and of pro-labor legislators who saw the neces- 
sity of compromise.” 


Lobbying in Congress 


Labor's campaign for repeal was conducted by some 400 lobby- 
ists from all unions. Dinners and other social functions were held 
over a period of months, mail campaigns were stimulated, legislators 
who had received political aid from labor in the last election were re- 


26 Arthur Goldberg, CIO council, in Senate Labor Committee, Hearings, 1, 450. 
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minded of this assistance,®® and meetings were continually held with 
Democratic leaders and with Congressmen of both parties.” 

A basic defect in labor’s campaign was the lack of any general 
coordination. Each federation had its own coordinating committee, 
which sought to allocate jobs in the most effective manner, but there 
was no group which was able to direct strategy for all of the unions 
campaigning for repeal. Consequently, at critical moments, various 
lobbyists were seeking contradictory objectives. Even within the feder- 
ations there were cases of poor coordination. While insisting on per- 
sonally directing the AFL campaign, President Green and the top lead- 
ership of the Federation could not agree on strategy, leaving their 
aides confused. The CIO effort directed by General Counsel Arthur 
Goldberg was better coordinated but it was hindered by the intransi- 
gence of left-wing unions.” 

The closest labor came to overall coordination was through a 
committee of union attorneys. Comprising ten CIO lawyers, seven 
from the AFL, and one from the independent Machinists, the group 
discussed tactics, served as a liaison with Congressional friends, wrote 
amendments, and prepared speeches for use in the legislature.* Its 
effectiveness was limited by the absence of the important mine and 
railroad unions, and by continuing differences between the AFL and 
CIO leaders. 

Attempts to bring pressure from the grassroots were used by both 
federations but, typically, more extensively by the CIO. The AFL had 
begun a mail campaign when it took a poll of its members, asking if 
they were “for” or “against” the Taft-Hartley Act. Sentiment was 
reported as 15-1 against the legislation.** More sophisticated inquiries 
were made after the 1948 election, when both groups asked for de- 
tailed reports on the ways the Act had affected union operations. 
The replies were used to document labor testimony before Congress.” 


30 As one labor lobbyist wrote at the height of Senate debate, “I believe that if [Senator 
J. Allen} Frear could be called or visited by Tommy Duncan, LLPE, who, I understand 
helped him with AFL support in 1948, some good might be done there” —G. D. 
Riley, Memorandum to W. C. Hushing (typescript, June 27, 1949) p. 1. 

31 a gy ren “Lobbies Press House in Labor Bill Battle,” The New York Times, 

ay 1, 1949. 

382 —— with Thomas Harris, CIO assistant counsel, and Walter Mason, AFL 
obbyist. 

33 From an interview with Thomas Harris. 

84 Daily Labor Report, July 9, 1948, p. A-12. 

35 CIO, Questionnaire on the Effects of the Taft-Hartley Act (mimeo, December 27, 1948) ; 
AFL, Questionnaire on Effects of Taft-Hartley Law (mimeo, n.d.). 
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Once the repeal fight began, mobilization of union resources was 
accelerated. With some naivete, AFL President Green asked interna- 
tional union leaders for supporting mail. “It occurs to me,” he wrote, 
“that your organization might also be able to influence some members 
of the U. S. Senate and House of Representatives.”** Before the open- 
ing of House debate, each international union and state organization 
was asked to send a representative to exert personal pressure.*” 

The tone of the CIO’s grassroots campaign was set by a pam- 
phlet issued early in 1949. Its object was to use public pressure to 
defeat the “Dixiegop” (the Southern-Republican coalition), which was 
characterized as “an amazing animal.... Walks backward and talks 
incessantly. Doesn’t give a damn for people. Loves corporations.” 

After Senate Committee approval of repeal, a full-scale campaign 
was outlined, including personal letters to Senators and Representa- 
tives, resolutions by local unions and central bodies, publicity in the 
local press, delegations to Congressmen at home, alliances with local 
liberal groups and sympathetic individuals, introduction of resolutions 
into state and local legislative bodies, radio programs, and mass ral- 
lies. 

Labor's campaign for repeal was handicapped by its effort to 
arouse support for other measures at the same time. While repeal 
was cited as the first objective of labor visits to Congressmen during 
the Easter recess, President Murray also asked CIO members to press 
for “passage of an effective minimum wage bill; an economic pro- 
gram to combat unemployment; improved social security; better 
housing; a sound health insurance program; civil rights; and all the 
other elements of the President's Fair Deal program.’ Labor's 
strength was limited. The efforts of union lobbyists in support of other 
Fair Deal measures required the use of the same time, energy and 
resources which might have been used in the repeal campaign. Local 
unions and their members could not reasonably be expected to write 
letters and pressure Congressmen on a wide range of issues. Nor were 
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legislators likely to believe that each of these objectives was essential 
to labor or conclusive in its decisions as to future political support. 

Labor was supported by a number of allies. These included Amer- 
icans for Democratic Action, the American Veterans Committee, the 
National Farmers Unions, the National Lawyers Guild, the National 
Electrical Contractors Association and, in general, the National As- 
sociation for the Advancement of Colored People.** Labor's friends 
were not very influential, however; in its fight, labor's strength was 
its own and that marshalled through the Democratic party. 

Lobbying in support of the retention of Taft-Hartley was nat- 
urally conducted by many business groups. After the 1948 election, 
business was discouraged, expected the law to be repealed and was 
willing to admit its defects.” 

As the chances of saving Taft-Hartley increased during 1949, 
business lobbying grew. By the time the House debate opened, “Every 
trade association represented in Washington had its agents busy.’ 
Valuable support was given by 13,300 members of the nation’s cham- 
bers of commerce, who were holding a convention in Washington that 
week. The treatment of Taft-Hartley in the periodical press had given 
business lobbyists an advantage. In the past, coverage of the Act had 
been overwhelmingly favorable.“ 


The House Debate 


As the House began debate on the repeal measure, the first mat- 
ter to be considered was the Wood bill, presented as a substitute for 
th official Lesinski measure. In five successive tests, the Wood faction 
was victorious, adding three softening amendments by large majori- 
ties, and defeating two attempts to close debate. 


While the debate progressed, the groups favoring repeal were 
seeking support for their own compromise measure. The Administra- 
tion held out the carrot of concessions to the South on the minimum 


41 Congressional Quarterly Almanac, V (1949), p. 454. 

42In a provoking editorial, Business Week concluded, “What was wrong was that the 
Taft-Hartley Act went too far. It crossed the narrow line separating a law which aims 
only to regulate from one which could destroy.”—"‘Why the Taft-Hartley Act Failed,” 
Business Week, (December 18, 1948), p. 124. 

43 Stark, loc. cit. 

44 Philip Ash, “The Periodical Press and the Taft-Hartley Act,” Public Opinion Quarterly, 
XII (Summer, 1948). 

45 The New York Times, May 1, 1949, p. 1. 








334 LABOR HISTORY 


wage bill,“ while brandishing the stick of patronage reprisals against 
recalcitrant Southerners. Said the President, “Democrats are those peo- 
ple who support the Democratic platform.... The President was 
asked whether he would consider votes on repeal of the Taft-Hartley 
labor law one of the tests of party loyalty. Mr. Truman replied that 
he certainly would.”’*” 

In conferences with labor, the Administration prepared a new bill 
which provided, as did Taft-Hartley, for “free speech” for employers 
in union representation elections, a non-Communist oath by union offi- 
cials, the statuatory obligation of unions to bargain collectively and 
union financial reports. In the event of national emergency strikes, 
in contrast to Taft-Hartley, the new proposal provided for government 
seizure of struck plants. Union leaders insisted on disassociating them- 
selves publicly from the measure, an AFL lobbyist stating “these were 
not A.F. of L. amendments... but that we were willing to submit to 
such amendments in order to secure the passage of a bill.”“* Philip 
Murray also officially denied any part in drafting proposed amend- 
ments, declaring, “the CIO stands solidly with President Truman and 
the Administration in support of the Thomas-Lesinski bill.’ 

On the day scheduled for the final votes, May 2, the House lead- 
ership sponsored a bill introduced by Representative Hugo Sims of 
South Carolina. This measure differed from the compromise reported 
earlier only in its provision for injunctions against national emergency 
strikes. The bill had been formulated at an all-night session of Demo- 
cratic leaders, Labor Committee members, counsel from the Adminis- 
tration and labor lobbyists. In speaking for the bill, Speaker Sam Ray- 
burn made it plain that ‘This is not an Administration bill. It was 
not cleared with the White House.” 

The disassociation of the Administration from the bill could not 
have resulted from basic policy disagreements. Earlier in the year, 
the President had said “that he would have no objection” to writing 
injunction powers into a new labor act.* The reasons, more properly, 
may be termed political. Truman was not willing to accept the public 
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responsibility of approving the use of the injunction, an action which 
would weaken the 1948 image of him as an uncompromising liberal 
leader. Disassociating the President from the bill was also believed 
likely to gain votes for the bill among Southern Democrats who would 
follow the lead of Rayburn, but were unfriendly to the Administra- 
tion. 

Faced with Rayburn’s insistence that inclusion of an injunction 
provision was necessary in order to pass a bill, the unions reluctantly 
agreed and had labor lobbyists working to garner support for the 
measure. The leadership of the federations, however, refused openly 
to support the Bill. A labor spokesman active in the fight explains 
their reticence: 

Both Murray and Green refused to endorse, the bill publicly, although 
they gave the go-ahead, privately, to efforts to pass it. They were re- 
luctant to be accused of a sell-out.... There was a psychological factor 
as well. As proteges of Lewis, they were afraid of criticism from him. 
In addition, Murray had to worry about Communist charges of softness. 

To endorse the bill publicly would also have meant eventually reach- 
ing an agreement with Taft on what form labor legislation was perma- 
nently to take. That would have involved both taking labor relations out 
of politics and foregoing any further revision of the labor law for cer- 
tainly many years. But labor wanted to have its cake and eat it too—to 
get substantial concessions on Taft-Hartley, but without giving up the hope 
of further concessions as soon as the political situation made it possible. 


On the day of the vote, no clear indication of labor’s desires was 
available. The national CIO and lobbyists for most industrial unions 
quietly asked their friends to vote for the Sims measure. Left-wing 
CIO unions, the Mineworkers and the railroad unions sought its re- 
jection. Before the vote, AFL President Green telegraphed Speaker 
Rayburn that the injunction provision “would be objectionable and 
unacceptable to the membership of the American Federation of Labor.” 
Unsure of themselves, AFL lobbyists took different courses, some seek- 
ing a vote for the Sims measure, some declining to suggest any action, 
and some not appearing at all on Capitol Hill.™ 

Later, labor continued to refuse to admit its support of the Sims 
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Public Welfare, and Thomas Harris. 

53 From an interview with and letter from Thomas Harris. 

54 From interviews with the writer. For published reports, cf. The New York Times, May 
4, 1949, p. 1; “The Lesson of the Defeat,” New Republic, CXX (May 16, 1949), 
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bill. The AFL’s chief lobbyist pleaded that support of the Sims bill 
had been only tactical. Later in the same week, President Green apol- 
ogized to John L. Lewis for AFL support of the Sims bill, explaining 
that the Federation's lobbyists had “acted aganist orders” and that the 
situation was now “‘rectified.”** Despite these disavowals, Sims himself 
was described in 1950 as “the courageous ex-paratrooper who was a 
great friend to us during the two years he was in Congress.”"” 

In the House voting, the Sims bill was taken up first and was 
rejected, 211-183. Labor lobbyists identified at least thirteen pro-labor 
legislators who, on the teller count, voted against the measure. Of 
these, eleven from eastern mining areas, including the Administration’s 
floor manager, were said to have decided their course on the basis of 
Lewis’ opposition to the bill, and two by reason of the opposition of 
left-wing CIO unions. A forthright endorsement of the bill by labor, 
according to those active in the effort, would have gained sufficient 
support to pass the measure from among the forty-one Representatives 
who did not vote and from those in opposition. The Wood bill was 
then approved 217-203, the winning coalition consisting of 146 Re- 
publicans and 71 Democrats, the losing group of 180 Democrats, 22 
Republicans and 1 independent.™ 

The prospect now before labor was that, in effect, the Taft- 
Hartley Act would be passed again. A one-day delay of a final vote 
was achieved. Unity was finally gained on the goal of recommitting 
the Wood bill. The next day, ten Southern Democrats switched their 
position and supported labor as the Wood bill was recommitted, 212- 
209. * To achieve this result, labor in some cases had had to commit 
itself on future political support. (In 1950 Congressman Allen of 
Louisiana was given AFL support for re-election as the result of “the 
deal I made . . . in order to recommit the Wood bill.”®) 


The Senate Debate 


The defeat of the repeal measure in the House forced a change 
in the previous uncompromising attitude of Senate Democrats. With 
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the aid of Senate leaders, they obtained from the President ‘‘a grudg- 
ing agreement to take anything he can get.’** The Administration re- 
fused to compromise openly, however. President Truman, in a letter 
to President A. F. Whitney of the Railroad Trainmen rejected all such 
efforts, declaring, “it is much better to go down fighting for what is 
right than to compromise your principles.” 

With the tacit consent of the Administration and the CIO, and 
the public endorsement of the AFL,“ Senators Paul Douglas and Lister 
Hill, along with Republicans Morse and Aiken, proposed five amend- 
ments to the Thomas bill, similar to those first prepared by House 
Democrats. At this time, however, a month after labor's defeat in the 
lower chamber, the necessity of further concessions was indicated. 

As Senate debate began, John L. Lewis, maintaining the intransi- 
gent stand which had affected the House vote, attacked the AFL, CIO 
and Administration, and condemned the proposed compromise as “a 
foul betrayal of American labor.’”** His message, telegraphed to all 
members of the Senate, was rebutted by Philip Murray as ‘false and 
malicious libels.” In his own defense, William Green protested that 
the proposed amendments were only accepted, not proposed, by the 
AFL.* 

The first votes were non-conclusive, resulting in the addition to 
the Administration bill of the bipartisan amendments. The crucial 
vote would be on the first Taft amendment which provided for dis- 
cretionary use by the President of either plant seizure or injunctions in 
national emergency strikes. As this test neared, labor’s ranks were 
again broken as ten left-wing CIO unions attacked all amendments as 
“vicious, anti-labor” proposals, accused labor leadership of “a cow- 
ardly retreat” and urged a one-day national strike in support of 
repeal.® 

In an unexpected maneuver on the day of the vote on the Taft 
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provision, Senate Majority Leader Lucas introduced an amendment to 
eliminate that section of the Taft measure which provided for injunc- 
tions, leaving seizure as the only remedy available to the government 
in emergency strikes. The AFL complained that the Lucas proposal 
had been offered “without consulting with us.” Despite this irritation 
and later avowals of opposition to the Lucas amendment, it would 
seem that the AFL did tacitly support the measure,” while CIO sup- 
port was more apparent. The Lucas amendment was beaten 46-44, 
after which the Taft proposal was accepted, on a 50-40 vote. 

After this decision, labor and the Administration abandoned their 
efforts. “Passage of this anti-labor provision definitely converts the 
Thomas bill into a new Taft-edition of the Taft-Hartley Act... 
{which} must of necessity be opposed by organized labor,” declared the 
CIO.” President Green of the AFL deserted the bill entirely.” Mean- 
while, the Senate formally passed the Taft substitute, 52-41.” 

The complete rejection of the bill by labor leaders was against the 
wishes of the lobbyists, who felt that much of the Administration 
measure could have been saved. The leaders, however, had felt un- 
comfortable in supporting an injunction feature when it was pre- 
sented by the Democratic leadership of the House. They had been 
attacked by their rivals and associates within the labor movement for 
their efforts to compromise, and could not easily accept inclusion of 
an injunction feature in a bill to repeal the Taft-Hartley Act, whose 
injunction provisions had earned it the epithet of “Slave labor law.” 

In the House debate it was the Democrats, labor’s allies, who 
had sponsored the measure. If labor had accepted a similar provision 
in the Senate bill, it would have meant endorsing the efforts of their 
political enemies, particularly Senator Taft. Rather than accept the 
dispensations of the enemy, the decision was made to accept a total loss 
in the present, in the hope of sufficient gains in future elections to 
achieve final victory. 
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Some Observations and Explanations 


The effort to gain repeal of Taft-Hartley is illustrative of both 
the political strengths and weaknesses of the labor movement. Clearly 
labor’s greatest strength lay in its numbers. The large membership 
of the unions, converted into votes in the 1948 election, was the 
primary reason for the consideration of Taft-Hartley repeal. During 
the actual consideration of the repeal measure, the unions attempted to 
bring this strength to bear on the legislative deliberations by mail cam- 
paigns, visits to Congressmen and widespread publicity. 

However, this strength was insufficient. In large part this was due 
to the geographical concentration of union membership, which made 
it impossible for labor alone to create a nationwide demand for legis- 
lation. Two-thirds of the entire enrollment of American labor organi- 
zations is concentrated in ten states.” Even if labor leadership were 
able to mobilize the entire union membership behind its goals, there 
would still be obstacles to its success, represented by those members 
of Congress whom labor is unable to affect electorally. 

Labor came to the repeal fight emphasizing an electoral “man- 
date.” The mandate, however, had never been heard by a majority 
of Congress; for many, almost no popular expression was audible: 
either they had not faced the voters in over two years, as in the case 
of most Senators, or they came from constituencies where no meaning- 
ful opposition existed. In 1949, Southern Democrats were the most 
important legislators in the latter group. They were among the most 
powerful members of Congress, and were likely to be invulnerable to 
labor's electoral opposition, because of the low proportion of union 
members in their districts. 

Elements of the American governmental system also affected the 
success of labor’s political effort. To Selig Perlman, “the American 
government with its states’ rights, judicial review, and general checks 
and balances was a very limited instrument for labor’s good and often 
a menace to be warded off (for example, the Sherman Anti-Trust 
Act).”” While these specific constraining factors have lost some of 


72 Leo Troy, Distribution of Union Membership Among the States 1939 and 1953 (New 
York: National Bureau of Economic Research, 1957), p. 1. 

78 Selig Perlman, “The Basic Philosophy of the American Labor Movement,” in Gordon - 
S. Watkins, ed., “Labor in the American Economy” Annals, CCLXXIV (March, 
1951), p. 60. Cf. his A Theory of the Labor Movement (New York: Macmillan, 
1928), pp. 169-176. 





340 LABOR HISTORY 


their efficacy, the American government remains one in which “it is 
far easier to obstruct than it is to create.””* In their political programs 
generally and Taft-Hartley repeal in particular, unions have urged 
positive action and therefore have had to overcome the many institu- 
tionalized obstacles to change. A recalcitrant Congress cannot be dis- 
missed by the electorate in a single vote of no-confidence. After a new 
Congress is chosen, legislation can be averted by inaction in committee, 
Opposition by party leaders, delaying tactics on the floor or crippling 
amendments. These methods, described above, were fully used in 1949. 

To overcome the institutional obstacles, labor sought to ally it- 
self with various interest groups. Its closest ties in 1949 were with 
“liberal lobbies,” such as American for Democratic Action, the Amer- 
ican Veterans Committee and the National Farmers Union. There is 
considerable doubt as to how much strength these allies contributed 
to labor’s effort. Some of them were weak, such as the American Vet- 
erans Committee, which does not get the same attention as its rivals, 
the American Legion or the Veterans of Foreign Wars. Others were so 
closely allied to labor that they could contribute little independent 
power. This is true of ADA, which received a third of its income from 
labor unions.” 

The National Farmers Union has been a consistent labor ally 
with significant independent power. However, labor legislation is not 
‘a major interest of the farm group, nor is a legislator likely to be 
troubled about the reactions of rural constituents to his vote on a 
labor bill. 

On occasion, unions have been able to conclude expedient and 
temporary alliances with their opponents, such as business or the large 
farm groups. No such alliance could be concluded during the attempt 
to repeal Taft-Hartley, however, for this law was a fundamental sta- 
tute involving the relative power positions of American interest groups. 
In 1949, then, labor had to rely principally upon its own strength. 

To supplement this strength, labor sought to win repeal through 
an alliance with the Administration and with liberal Democrats. In 
so doing, it gained certain advantages, including participation in the 
preparation of the repeal measure and representation on the legisla- 
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tive committees dealing with the measure. At the same time, the 
unions limited their own freedom of action. While the Administration 
was free to use policy concessions on labor legislation as a means of 
obtaining cooperation on other measures from Southern Democrats, 
the unions were unable to deal directly with this group. Labor thus 
became committed to Administration policy and strategy. The defects 
of this close tie became apparent in the errors committed during the 
debate in both the House and Senate. 

Despite all of these handicaps, however, repeal of Taft-Hartley 
was lost only by a narrow margin. Errors in strategy, blundering, poli- 
tical posturing by the Administration, and the influence of business 
lobbyists were undoubtedly partially responsible. In large measure, 
however, labor’s defeat in 1949 can be accounted for by the internal 
organization of the union movement. One organizational feature, the 
concentration of membership, has already been noted. Two other 
characteristics were particularly important: the principle of autonomy 
and internal political pressures. 

The basic organizational principle of the union movement has 
been that of autonomy, “that national unions should be subordinate 
to no strong and centrally guided co-ordinated agency, but should be 
left free to manage their own affairs.”"* The character of the labor 
movement was evident in the AFL, which was created by national 
unions to protect this autonomy from central direction. It was later 
endorsed by the CIO, which declared that “Each international union 
affiliated with the CIO exercises a final and unreviewable right to de- 
termine for itself its own internal organization and policy.”” 

In 1949, labor was not united. This disunity was of course related 
to the institutional divisions between the AFL, CIO, Mineworkers and 
railroad unions. However, the lack of cohesion in the labor movement 
during the repeal effort was also derived from the principle of au- 
tonomy. The federations were unable to control deviant unions, such 
as the left-wing groups of the CIO, or to arouse those unions not 
contributing to the repeal effort. The autonomous power of unions 
also deterred the central groups in their efforts to compromise. Con- 
cessions by labor meant adding unfavorable amendments to the Wag- 
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ner Act. The federations could not authoritatively establish a list of 
Wagner Act amendments acceptable to them, for this would have re- 
quired decisions as to the relative importance of the demands of indi- 
vidual unions. The various unions had differing preferences. To some, 
the abolition of injunctions in national emergency strikes was vital. 
Others sought the legalization of the closed shop or the secondary 
boycott. To a third group, the revocation of the non-Communist oath 
by union officers deserved priority. The leadership of the federations 
could not make an enforceable choice among these demands. Any par- 
ticular labor group dissatisfied with the federations’ selection was free 
to oppose the leadership's policy and to seek those changes most ad- 
vantageous to itself, even to the detriment of labor's general cam- 
aign. 

: ers repeal effort in 1949 was also hampered by political pres- 
sures within the unions. While it is true that a union exists to gain 
economic objectives primarily, it is run as “a politically-operated insti- 
tution, with a political leadership and often a personal political ma- 
chine built on the patronage available in the national union.”” 

Political pressures within the unions were evidenced in three ways 
during the 1949 repeal effort. In order to prevent appearance of any 
group which could claim superior ability and challenge their position, 
labor leaders tended to limit sharply the authority and independence 
of their professional staffs. In 1949, the professional lobbyists of the 
federations on several occasions were either uninformed of the leaders’ 
policies, or were prevented from acting on the basis of their intimate 
knowledge to achieve a compromise acceptable to labor. As in other 
cases, there was “‘very little disposition to trust the recommendations of 
the ‘intellectuals’ against the intuitive judgment of the experienced 
leader scarred by successful conflict.”” 

Union politics have also tended to lower the prestige of labor 
leaders as a group, by requiring these leaders to be of a working-class 
background.” Those who hold political power, however, are of dif- 
ferent class origins. In the Congress which considered repeal, a mere 
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eight legislators were from trade-union backgrounds. The origins of 
the others were less likely to produce sympathy with union causes." 
The limitations upon professionals in the labor movement increased 
the significance of these class differences. 

Political pressures within unions also acted to foster extremism 
in the public positions taken by labor leaders. The leadership of each 
union is measured against that of other groups. An officer must be 
careful to avoid charges of lack of militancy, of “selling-out.” To pre- 
vent such attacks, union officials will often adopt extreme positions 
and will tend to be inflexible in their legislative views. 

In fact, even the private concessions made by the AFL and 
CIO Presidents had brought forth denunciations from the left-wing 
unions of the CIO and from John L. Lewis. These charges could be 
denied, so long as any agreements concluded were not announced, 
but any open compromise would subject the leaders to irrefutable at- 
tacks. Moreover, any attack would be all the more harmful and em- 
barrassing because of the strongly militant stand which these same 
leaders had taken previously. Throughout the 1949 fight, the federa- 
tion leaders continued to take strong public positions on the repeal bill, 
while privately seeking and wishing a favorable compromise. Rather 
than compromise openly and face a political battle within labor, 
union leaders preferred to reject conciliation, accept the legislative con- 
sequences and, in the case of President Green, apologize to Lewis for 
the private lack of militancy. 

In 1949, labor’s campaign for repeal narrowly missed success. The 
defeat of the union effort was in large part attributable to labor itself. 
Absent were a full system of alliances, a high degree of unity within 
labor and an open willingness to compromise with its opponents. Had 
they been present, union spokesmen agree today, labor would have 
achieved a substantial and favorable revision of the Taft-Hartley Act. 
Labor's own failings led to the loss of an opportunity that has not been 
presented again. 
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by JEROLD S. AUERBACH 


In 1883, a young Norwegian mariner deserted a British barkentine 
in Tacoma, Washington. The ship’s master dispatched a team of 
bloodhounds in pursuit but the seaman made good his escape." The 
fugitive, Andrew Furuseth, had sailed for ten years on Scandinavian, 
German, French, British and American vessels. The fourth child of 
eight born to a poor family in Romedal, Furuseth had worked on a 
nearby farm for seven years as a foster child because his parents 
could not afford to keep him at home. After a brief tenure as clerk 
in a grocery store he served in det norske jaegercorps, a Norwegian 
youth organization, where he became proficient in several foreign 
languages and began to nurture the desire for a career at sea. Yearning 
for experiences which no Norwegian provincial town could offer, 
Furuseth made his first sea voyage on the bark Marie in 1873. 

The luster of maritime adventure soon paled before the harsh 
realities of life before the mast. The image of sailors as “tall and 
massive Northern Vikings, clear-eyed, tanned with sun and sleet, 
who stand imperturbable at the faithful wheel, or on the lofty 
bridge...” bore little resemblance to what Furuseth found on “Yan- 
kee hellships."”* Brutal treatment and unbearable living conditions 
transformed every voyage into a battle for survival. “Legs and arms 
broken were considered nothing, ribs stamped in by heavy sea-boots 
had to mend as best they could, faces smashed like rotten apples by 
iron belaying pins had to get well or fear worse treatment, eyes closed 
up by a brawny mate’s fist had to see.’’* Not infrequently men were 
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triced up in the rigging and literally skinned alive with deck scrapers. 
Furuseth bitterly described sailor’s quarters as “too large for a coffin 
and too small for a grave.’* A United States Marine Hospital surgeon 
reported that “no prison, certainly none of modern days, {is} so 
wretched but life within its walls is preferable, on the score of physi- 
cal comfort, to the quarters and the life of the sailor on a vast 
majority of merchant vessels.’”* 

On shore, sharpers and “‘crimps,” encouraged by ship masters who 
shared in the spoils, exploited seamen mercilessly. Their wages were 
allotted to suppliers of inferior and over-priced goods; boardinghouse- 
keepers determined who would obtain employment, where, and at 
what wage.’ Ship masters augmented their labor supply, when neces- 
sary, by shanghaiing, and ships often sailed with a skeleton crew to 
save money for their owners. In addition, maritime law, balancing 
stern discipline with stern paternalism, placed seamen in a unique 
position. Since 1790, Amcrican sailors could be arrested for desertion; 
theirs was the only civil contract the breach of which subjected a 
man to imprisonment. From the moment the sailor signed his Articles 
of Agreement he virtually enslaved himself to his vessel. An observer 
commented that “the position of the seamen has been so serf-like that 
any one of them...on going to sea enlisted as if going to war.”® 
Yank, the dying mate in Eugene O’Neill’s Bound East for Cardiff, 
summarized the seamen’s predicament: 

This sailor life ain’t much to cry about leavin’—just one ship after an- 

other, hard work, small pay, and bum grub; and when we git into port, 

just a drunk endin’ up in a fight, and all your money gone, and then ship 
away again. Never meetin’ no nice people; never gittin outa sailor town, 


hardly, in any port; travellin’ all over the world and never seein’ none 
of it; without no one to care whether you're alive or dead.® 


Two years after Andrew Furuseth deserted ship some two hun- 
dred maritime workers, in response to drastic wage cuts, gathered 
amongst the lumber piles of San Francisco’s Folsom Street Wharf to 
discuss remedies for their latest grievance. At the urging of several 
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labor organizers who attended the meeting the workers formed the 
Coast Seamen’s Union. Furuseth, at sea on the union’s birthday, be- 
came a member shortly after he returned to San Francisco. He was 
soon elected secretary and then president; for thirty years the Nor- 
wegian sailor and his union, subsequently named the International 
Seamen’s Union of the Pacific, struggled unremittingly to aid the 
cause of seamen in America. Their efforts culminated with President 
Wilson's signature to the La Follette Seamen's bill on March 4, 1915.'° 

Furuseth believed that changes in legal status held the key to mari- 
time reform; the need for such reform consumed him, almost to the 
point of monomania." Tall, gaunt, “the profile of his Norse face stand 
{ing} out like the prow of a Viking ship,” Furuseth fused passionate 
individualism with a fanatical zeal for the interests of seamen.” An 
intense and enthralling speaker, he urged his audiences to fulfill 
Christian ideals and preserve the Declaration of Independence by 
ameliorating seamen’s hardships. After a speech in 1909, one listener 
wrote, “How I wish you might have heard Andrew Furuseth on the 
condition of the seamen this morning. He stood before us, his long, 
lank body like a prophet of old, and rarely have I listened to so great 
a speech.”* Furuseth constantly criticized ship owners for their indif- 
ference to safety at sea and working conditions of seamen. Given the 
heavy insurance carried by most shipping lines and the limited liability 
of their owners, “the financial and personal interest of the ship owner 
of his vessel's safety [is] gone [and] there is nothing left but the law 
to hold the ship in reasonable and decent safety.’* 

Improving maritime conditions, an end in itself, would also en- 
able Furuseth to realize his greatest ambition: Nordic maritime su- 
premacy. With the transition from sail to steam, ship owners had 
found it profitable to replace skilled seamen with unskilled, low- 
wage Orientals. To Furuseth, this meant “a peril to Christian civiliza- 
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tion as the sea power slowly but surely passes to the Oriental races.”"* 


Furuseth possessed a vivid sense both of the majesty of the sea and 
the role of his own Nordic race in having mastered it. “It is this racial 
element that has dominated the sea for nearly three thousand 
years. ...'"*® He desperately feared the departure of Caucasians from 
the sea and their replacement by Orientals. “The Caucasian is leaving 
the sea; the Oriental is filling the vacancy. Sea power is in the seamen; 
vessels are the seamen’s working tools; tools become the property of 
the nations or races who handle them.”’’ Furuseth warned that if 
parsimony remained the controlling principle in navigation, self-respect- 
ing (white) men would be forced from the sea. ‘This is the last great 
struggle,” he said, “of the white man to maintain himself on the seas 
and the last chance of the United States to ever become a sea power.’ 
Under the stress of Congressional procrastination with seamen’s legis- 
lation, Furuseth’s cry for seamen’s rights would become indistinguish- 
able from Nordic racism. 

For years before the turn of the century seamen tried to better 
their position by organization and legislation. In 1892 the Sailors’ 
Union of the Pacific drafted a legislative program which it submitted 
as an “Appeal to Congress.” The next year the Union appointed 
Furuseth to press for achievement of its program.” His tireless lobby- 
ing soon registered impressive accomplishments. The Maguire Act of 
1895 abolished imprisonment for desertion in the coastwise trade, ex- 
empted seamen’s clothing from attachment, and prohibited allotment 
of seamen’s wages to creditors. Three years later, the White Act for- 
bade imprisonment for desertion from American vessels in any port 
of the United States. More humane regulations for seamen’s quarters 
and provisions and reduction of penalties for seamen’s offenses prom- 
ised a more tolerable life aboard ship.” However, none of these regula- 
tions applied to the foreign trade; after 1900 Furuseth and the Union 
began the more ambitious program of aiding foreign seamen, on whose 
status American seamen depended.* 
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A comprehensive seamen’s bill was introduced in Congress in 
1900. Furuseth, now spending virtually all of his time in Washington, 
lobbied incessantly, wrote hundreds of letters and articles, and gradu- 
ally won Congressmen to his cause. During an intensive inquiry into 
the state of the American merchant marine in 1905, the seamen made 
a vigorous presentation of their proposals. Furuseth attempted to gain 
international support for the seamen’s bill and visited several Euro- 
pean nations three years later.* Throughout this period, intermittent 
and unsuccessful strikes on the Great Lakes and Atlantic coast, and 
internal union dissension engendered by IWW agitators led Furuseth 
to intensify his drive for additional remedial legislation.” 

One morning in December, 1909, Furuseth called on Senator 
Robert La Follette, at the latter's office in the Capitol Building, to 
interest him in the seamen’s cause. La Follette later wrote, “Sitting on 
the edge of the chair, his body thrust forward, a great soul speaking 
through his face, the set purpose of his life shining in his eyes, he 
told me the story of the sailor’s wrongs.” La Follette found that Fu- 
ruseth’s whole personality “was articulate with the cry for justice that 
would not be denied.” The Senator responded immediately to 
Furuseth’s grasp of maritime conditions. Furuseth, he said, “was logi- 
cal, rugged, terse, quaint, and fervid with conviction.”* La Follette 
agreed to sponsor Furuseth’s suggestions to aid seamen and did so 
after Congress convened in 1910. 

Opposition to seamen’s legislation, relatively dormant since 1900, 
quickly mounted after 1910. The loudest outcry against Furuseth’s pro- 
posals came, naturally, from those who would bear the brunt of his 
regulations, the ship owners. They protested that the seamen’s bill, 
if enacted, would decimate America’s Pacific trade, suppress passenger 
traffic on the Great Lakes, destroy the United States merchant marine, 
mobilize and unionize seamen, and ruin commercial relations with 
foreign powers.”” 
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Particularly those ship owners whose vessels traversed inland 
waterways insisted that they could not afford to obey the lifeboat 
requirements of the bill (sufficient boats to accommodate every pas- 
senger) or pay the number of able seamen (two) required per boat.” 
They opposed a provision which would entitle seamen to receive half 
wages on demand because “it has been the custom . . . to leave it to the 
master to give a sailor just such money as he thinks it is desirable for 
him to have, and there is no reason why this should be changed.””” The 
shipping interests wrapped themselves in the American flag, pleading, 
“Do not destroy a trade and hand it over to another nation whereas 
if retained, in years to come it will mean so much to our Nation.””*® 
They contended that a bill “to promote the welfare of American sea- 
men” addressed itself to a specious problem because of the absence of 
American seamen from the high seas. “Who is Andrew Furuseth that 
he should wield such a sway at Washington? He and the other 95 
percent of our ‘American seamen’ are foreign born.”** Faced with a 
choice, so they thought, between prosperous commercial intercourse 
or benefits to alien seamen, the ship owners unhesitatingly selected the 
former. As one Congressman said, “If there are no American seamen, 
it is useless to talk of shackles upon American seamen.”* 


Ship owners expressed their fear of a strong seamen’s union no 
less fervently. Passage of the seamen’s bill would indicate “abject 
servility” to the interests of one class ‘unprecedented in American his- 
tory.’"** One voice of the shipping community predicted that enactment 
would cause a relapse to the state of barbarisrn from which the world 
had only recently emerged—thanks chiefly to the benefits of maritime 
commerce. The owners alleged that safety provisions obscured the 
true purpose of the bill, “to mobilize seamen into a close organization 
increasing greatly their number through government aid.”** The 
Marine Journal reminisced nostalgically about the “good old days” 
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when there were no sailors’ unions that “bred walking delegates, nat- 
ural disturbers of unthinking minds as well as the peace of the com- 
munity, a foreign-born, imported, raised and encouraged trait in 
humanity that has brought to the sailor and his dependents more desti- 
tution, sorrow and crime than any other known cause.’** The Pres- 
ident of the Lake Carriers’ Association, William Livingstone, argued 
that the bill would make it impossible for vessel owners to operate 
their ships on the open-shop plan.” 


Congressional opposition to the bill rarely extended beyond re- 
luctance to antagonize foreign powers by enacting measures contrary 
to existing treaties.** Senator Theodore Burton of Ohio, the ship 
owners’ principal spokesman on Capitol Hill, urged “due regard for 
diplomatic courtesy” so as “to cause no irritation or jolt in our [over- 
seas} relations.’** Burton feared retaliation from European maritime 
powers or, at least, demands from them for substantial American con- 
cessions. After war broke out in Europe this consideration caused con- 
cern to Congress, the State Department, and President Wilson. 

In the struggle to secure seamen’s legislation Andrew Furuseth’s 
contribution was unequalled. La Follette lauded him as “the one man 
who had faith, the vision, and the courage necessary to sustain the 
contest.... Through legislative storms and calms, over the sunken 
reefs of privilege, across every treacherous shoal and past all dangers, 
he held his cause true to its course and brought it safely into port.” 
Furuseth’s greatest support came from the American Federation of 
Labor. He had known Samuel Gompers since 1891; the Federation 
President “felt drawn to the man as. . . to few persons, by his intensity, 
his clearness of thinking, and his stalwart character. Furuseth, he said, 
“was a genius with extraordinary power. . . .”“' Furuseth based his 
campaign on several themes: the need for safety at sea and justice to 
seamen, expansion of American sea power, and a vicious mixture of 
racism and xenophobia. 

Furuseth’s insistence on equitable treatment of seamen won him 
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his most devoted adherents. Repeal of the imprisonment provision of 
the former desertion statute impressed Woodrow Wilson until the in- 
ternational ramifications of the bill mitigated his enthusiasm.” Wil- 
liam B. Wilson, who sponsored the bill in the House of Representa- 
tives in 1912 and worked closely with Furuseth on behalf of seamen, 
believed that it would become a great landmark in the struggle for 
human liberty. “When I came down to Congress from the hill coun- 
try of Pennsylvania my attention was attracted to the seamen’s bill, 
principally because of its humanitarian features. ... I believe that hu- 
man life, human liberty, human health, human safety ought to take 
precedence over profits.’** Rudolph Spreckels wrote that passage of 
the bill would enable the United States “to go forward and forever 
live in accord with the intention, purpose and mandate of this Nation’s 
founders.’’“* Senator La Follette considered the struggle over enactment 
a test of corporate power arrayed against human rights. After Wilson 
signed the measure, La Follette called it the “second proclamation of 
freedom. The fourth of March, 1915, is the sailors’ emancipation 
day.”* 

To insure safety at sea, Furuseth urged good vessels, “staunch and 
well found,” adequate lifeboats for all passengers, and a crew suffi- 
cient in number and skills to handle a sailing vessel and evacuate a 
sinking one.** Since 1895, the number of passenger deaths at sea had 
increased alarmingly; the sinking of the Titanic in April, 1912, and 
the burning of the Volturno in October, 1913, each with considerable 
loss of life, helped the seamen’s cause immeasurably. After the Titanic 
went down in calm seas, with over 1,500 people on board, the theme 
of safety was used constantly to drive home the need for maritime 
legislation. 

The focus of the La Follette bill, on safety at sea and seamen’s 
rights, obscured but did not blunt Furuseth’s cardinal goal: to drive 
Asiatics from American vessels.’ Furuseth’s’ posture warrants little 
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surprise; organized labor had a long history, particularly on the West 
coast, of anti-immigration and Oriental exclusion policies dating at 
least two decades before the end of the nineteenth century.” A tract 
published by the American Federation of Labor, entitled Meat vs. 
Rice; American Manhood against Asiatic Coolieism ..., had explicitly 
stated American labor's hostility to Oriental competition years before 
Congress enacted the La Follette bill.” It presaged forceful Caucasian 
resistance to Mongolian attempts to destroy white civilization and 
urged American workers to remember the threat of “Attila and his 
Asiatic hordes” to Western culture. Samuel Gompers asked La Follette 
to remedy American treaties and laws which “are driving not only 
the American but all white men from the sea... .” 

Furuseth’s’ disdain for Orientals merged with his conviction that 
national and racial independence rested upon sea-power; together they 
unleashed the tremendous energy which enabled him to pursue his 
goal relentlessly for three decades. He told the House Committe on 
the Merchant Marine and Fisheries, which conducted lengthy hearings 
on seamen’s legislation, that he had “tried to inform {himself} on 
the laws of the different countries, trying to find a reason for the 
decay of seamanship; trying to find some reason why the oriental takes 
the place of the white man on the seas; trying to find reasons why the 
white man refuses to go to sea.”"* Echoing Admiral Mahan’s emphasis 
on the importance of sea power, Furuseth testified, “Under this bill 
we are trying ... to keep the sea for the white race. ... Pass this law, 
and the Japanese and Chinese will not have any advantage; then we 
can fight them for control of the seas.”*? When Congressman Hardy 
asked Furuseth if he did not think that the skilled white man “is 
superior to anybody on earth anywhere,” Furuseth replied simply, 
“I think so.”* 
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Furuseth was deeply disturbed by the steady departure of white 
men from the sea, under the impetus of poor working conditions and 
cheap Oriental labor. He believed that “the questions arising from 
the drift from the sea are of great racial importance, and of serious 
personal importance to those who travel the sea for business or pleas- 
ure.”** He wrote to Senator John Sharp Williams, “the white man 
everywhere is leaving [the sea}, because of the taint of slavery which 
extends, in its influences, even into the exempted positions of the call- 
ing.”** He complained to President Wilson that ship owners had made 
wages their principal consideration, rather than “skill, ability, national- 
ity or race.”** Recalling the splendor of his Viking ancestors, Furuseth 
contrasted the modern seamen, “the sewage of the Caucasian race and 
of such of the races of Asia as felt that their condition could be im- 
proved by becoming seamen.’’*” Competition with Orientals, harmful 
psychologically as well as economically, meant that “when the so- 
called higher race finds itself crowded in the occupation that it is in, 
with the so-called lower race—what they think is the lower race—the 
higher race quits. . . .”** 

Furuseth’s animus toward Orientals, in addition to its racial moti- 
vation, found its source in the issue of economic competition. Seamen's 
wages, set by worldwide competition, plummeted during the depres- 
sion years of the 1890's and remained low as Oriental and other cheap 
labor flocked to the sea. In 1900, Furuseth wrote, “The Japanese, 
the Chinese, the Malay, the European, all may come and need bring no 
previous training. ... These men from anywhere, with any kind or no 
kind of skill or experience, set a wage for which [American] sailors 
and firemen must work, or they must seek other employment.”™ 
Wages varied according to port, size of ship, type of trade, and route, 
but the ratio between wages paid in Oriental and European ports and 
those in the United States remained constant and high. In the period 
from 1895 to 1910, when American seamen averaged $45 per month 
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in the Pacific trade and $30 on the Atlantic coast, British sailors re- 
ceived from $20 to $25, Swedes drew $17, Lascar crews earned $11, 
and Orientals were sometimes paid iess than $7 and rarely more 
than $9. 

The United States Commissioner of Navigation, in discussing the 
wage disparity, had stated the problem back in 1890: “Foreign or 
American, that is the question of the marine. And whether foreign 
or American, Congress, by its action, must answer soon.” In the sea- 
men’s bill, sections four and sixteen were designed to influence wages. 
These provisions, which guaranteed to all seamen in American ports 
the right to half-wages on demand and abolished imprisonment for 
desertion, would serve as a powerful economic lever to raise seamen’s 
wages and narrow the gap between foreign and domestic rates. Ac- 
cording to Furuseth, with seamen free to desert in American ports, 
“the law of competition and the law of supply and demand” would 
function to the benefit of American seamen.” Higher wages would en- 
courage Americans to pursue the seafaring life, thus strengthening the 
American merchant marine and insuring its maritime supremacy. 

Many ship owners acquiesced in equalization of wages, at any 
level, because low foreign wages meant higher costs to American 
shippers and continued agitation by seamen’s unions for wage increases. 
Wage strikes had frequently paralyzed West coast shipping and fos- 
tered violence when guards posted by the owners fired on picketing 
seamen. Speaking of wage equalization before a Congressional com- 
mittee, Furuseth engaged in this revealing colloquy with Congressman 
Charles Curry of California: 


Curry: And if the United States would repeal this law gov- 
erning involuntary servitude . . . foreign ships coming 
to the United States would undoubtedly have to re- 
ship with American sailors or with foreign sailors at 
the American price? 

Furuseth: That is it; yes. 


8° Report of the Director of the Marine and Dock Industrial Relations Division, United 
States Shipping Board, Marine and Dock Labor (Washington, D.C.: Government Print- 
ing Office, 1919), pp. 142-51. 

61 United States, Commissioner of Navigation, Annual Report, 1890, p. 252. 
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Curry: Thus the wages of the sailors of the world would be 
equalized up instead of being equalized down? 

Furuseth: Yes; that is true. 

Curry: And . . . then the white men would be more than the 
equals of the Lascars and those other orientals? 

Furuseth: Exactly. 

Curry: And the white men would retain their dominance of 
the sea? 

Furuseth: That is right.“ 


Furuseth’s dream of Oriental exclusion from the sea came nearer to 
fruition with the logic and strength of his economic arguments. 

To guarantee Oriental exclusion from American ships, Furuseth 
stipulated in the seamen’s bill that seventy-five percent of the crew had 
to understand the orders of their officers. When questioned about the 
language test as a safety measure (La Follette, among others, saw it 
only in this light), Furuseth revealed the particular kind of safety 
which he sought: “It will mean safety to our part of the human race, 
national safety, and racial safety as well.”® Furuseth believed that en- 
forcement of this qualification would drastically curtail the tendency 
“to substitute Oriental crews for the sturdy sailors once the pride of 
the Occident.”® Immunity from imprisonment for desertion would 
also serve this purpose. In a competitive market, where sailors, if free 
to do so, would leave a vessel paying the lesser wage to obtain the 
highest wage in that port, Oriental seamen would desert their ships 
and demand the wages paid to white workers. Furuseth assumed, 
probably not erroneously, that ship owners who had to pay the same 
wages to all seamen would employ white sailors rather than Orientals.” 

Seamen’s unions, like the rest of organized labor on the West 
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coast, pressed hard for Oriental exclusion. They adopted resolutions 
urging the cooperation of consular and immigration officers in enforc- 
ing Chinese exclusion laws and suggested that, in the interest of the 
American merchant marine and safety at sea, the employment of Chi- 
nese crews should be prohibited. Many Congressmen who worked to 
enact seamen’s legislation echoed the union cry for racial exclusive- 
ness. During the hearings conducted by the House Merchant Marine 
and Fisheries Committee, Congressman Manahan (Minn.) asked Cap- 
tain James Leyland if “your own color and your own race and your 
own profession of sailors are very efficient ...and more so than any 
other race, color or profession?” The captain replied, “Thank God, 
I would not acknowledge anything else.”® Senator Fletcher (Fla.), 
one of the leading proponents of Furuseth’s bill, agreed that the lan- 
guage provision “is not so much intended to promote safety at sea 
as it is to affect wages and secure the employment of other than 
Asiatic seamen on the Pacific.” Robert La Follette, always eager to 
strike a blow at “Special Privilege,” did not shrink from wielding the 
imperialistic club of white supremacy. He reminded Congress of the 
“blighting effects” of the Shipping Trust “upon the seapower of the 
white race” and condemned Congressional policies which had “handed 
over the American merchant marine to the Chinese and Japanese.” 
The Wisconsin Senator received considerable backing from South- 
ern colleagues who showed no reluctance to enact a “liberal” bill 
which bore harshly on racial minorities. Senators Fletcher, Vardaman 
(Miss.), Williams (Miss.), and Representatives Alexander (Mo.) 
and Hardy (Tex.) played key roles in the drive for seamen’s legisla- 
tion. Support for the racial restrictions of the La Follette bill from 
Southern leaders, who advanced political and economic reforms along 
with reactionary racial views, indicated that “Southern progressivism 
generally was progressivism for white men only. .. .””* As Southerners 
68 Proceedings of the Seventeenth Annual Convention of the International Seamen’s Union, 
69 Hearing — 136, I, 404. 
70 Congressional Record, 63d Cong., 1st Sess., p. 5749. 
71 La Follette, loc. cit., p.21; Comgressional Record, 63d Cong., ist Sess. p. 5799. La 
Follette, at least publicly, appeared innocent of Furuseth’s purpose in inserting the 
language requirement. The Senator urged it solely as a safety measure. Ibid., p. 5718. 
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bill: “‘justice to seamen, protection to the travelling public, the honor of the nation. 
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took the lead in Wilson’s Congress to pass immigrant regulatory legis- 
lation, so they fought for seamen’s legislation based on the doctrine 
of white supremacy.” 

Not surprisingly, Southerners forged an alliance with bellicose 
imperialists from Northern and Western states on the “issue” of sea- 
men’s rights. The decline of the American merchant marine worried 
many Progressives who had enthusiastically supported a powerful 
Navy, Dollar Diplomacy, and the American imperialist surge.* These 
Progressives found little humor in the story of an elderly British 
captain who, upon seeing a vessel in the South Pacific carrying the 
American flag, said in great surprise, ““Why bless my heart, that must 
be a Yankee ship. I remember seeing that flag when I was a boy. 
The poor fellow must have drifted off the coast and got lost.” Sen- 
ator La Follette praised the work of “able, patriotic men who would 
see the American merchant marine restored to a place of importance 
in the world.””* A Congressman from Washington expressed his feel- 
ing of humiliation “to see Japan constantly increasing her trade upon 
the Pacific Ocean and our own flag constantly disappearing.” A col- 
league from Minnesota objected to low wages paid by ship owners 
because they went “to cheap Greeks and cheap Italians instead of real 
American men.” Representative Hardy saw no reason “why the 
American flag should not... ride triumphant on every sea under the 
guidance of American skill and American free manhood.”” The out- 
break of war in Europe indicated to a California Congressman “the 
want of wisdom for any nation in depending upon alien races and alien 
nationalities in the manning of their merchant vessels.”*° Some op- 
ponents of seamen’s legislation encountered the dilemma of favoring 

a ea 
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the bill's racial restrictions but resisting the anticipated disruption of 
American foreign commerce if the bill passed Congress. Senator Bur- 
ton, for example, admitted his desire to see vessels manned by Amer- 
ican citizens or by Caucasians but he refused to sanction removal of 
the American flag from the high seas by attempting to regulate for- 
eign as well as American shipping.” 

The seamen’s bill, “To promote the welfare of American seamen 
in the merchant marine of the United States; to abolish arrest and 
imprisonment as a penalty for desertion... and to promote safety at 
sea,” had an arduous history in Congress. La Follette, who had spon- 
sored the bill in 1910, reintroduced the measure in 1911 and Repre- 
sentative William B. Wilson presented a similar bill in the House 
which was passed in August, 1912. To Furuseth’s dismay, the Senate 
delayed action on the La Follette bill for eight months. In March, 1913, 
prodded by the press after the Titanic disaster, with party platform 
endorsements from Republicans and Democrats before it, and faced 
with La Follette’s threat to delay appropriation bills, the Senate ap- 
proved an emasculated version of Furuseth’s’ proposals. However, 
President Taft pocket vetoed the final conference report forty min- 
utes before his term expired. 
~  Furuseth, undaunted, wrote to Woodrow Wilson, “We are poor, 
we are lowly, we have nothing, with which to quicken sympathy and 
action, except our loyalty and our plainly told tale, therefore, have we 
been without success and we now come to you.”** Wilson replied, 
“I think I appreciate fully the deep significance of the seamen’s cause, 
and you may be sure that I will espouse it in every way that is pos- 
sible.”** Unfortunately for the seamen, precisely when they appeared 
to have victory within their grasp,. international complications made 
passage of their bill seem unwise to many Washington officials. Trou- 
ble arose from two sources. First, the bill implicitly abrogated treaties 
with foreign powers which provided for the arrest of foreign seamen 
who deserted while their ships docked in American ports. Second, 
the United States had been instrumental in calling an international 
conference on safety at sea, soon to convene in London, and the ad- 
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ministration feared unilateral action which might jeopardize its work.™ 

The Conference, attended by representatives (including Furuseth) 
from fourteen nations, held sessions from November, 1913, to Janu- 
ary, 1914. Furuseth, convinced that the convention “was packed in 
the interest of the ship owners,” cabled his resignation on December 
22 when safety recommendations were adopted which fell below the 
standards of the La Follette bill.** These regulations presented Wilson 
and the State Department with a new dilemma: ratification would 
mean abandoning the seamen’s bill. Under considerable pressure from 
foreign governments, the State Department urged such a course, but 
La Follette worked tirelessly to obtain Congressional and Presidential 
approval of his bill. In late February, 1915, both Houses of Congress 
agreed to a conference report and the measure went to Wilson. On 
March 2, La Follette took Furuseth to see Secretary of State Bryan, who 
was strongly affected by the sailor’s plea. That evening, Furuseth per- 
sonally begged Wilson “to make him a free man.” La Follette, who 
accompanied the old seaman to the White House, reported that Furu- 
seth’s appeal moved Wilson as “{1]} had never seen him moved on any 
other occasion.”** Two days later, in his room in the Capitol Building, 
the President signed the La Follette Seamen’s bill. He explained that 
he “finally determined to sign it because it seemed the only chance to 
get something like justice done to a class of workmen who have been 
too much neglected by our laws.’’*’ Andrew Furuseth’s long vigil had 
ended. 

The Act contained comprehensive provisions to ease the seamen’s 
plight. Forfeiture of personal effects and wages earned replaced im- 
prisonment as the punishment for desertion. The Act gave seamen the 
right to demand half their earned and unpaid wages in port, provided 
for increases in forecastle and hospital space and food supplies, and 
extended sanctions against allotment of wages to creditors. Seamen re- 
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ceived guarantees of a nine-hour day in port and a sufficient number 
of watches at sea to prevent undermanning and overwork. The core 
of the Act dealt with safety measures. Vessels traveling twenty miles 
offshore, or beyond, were prohibited from carrying more passengers 
than could be accommodated in their lifeboats and rafts. Sixty-five 
percent of the deck crew had to qualify as able seamen and seventy- 
five percent of the entire crew had to understand any order given by 
their officers. Prior to sailing, a majority of seamen on board ship 
could demand a survey of the seaworthiness of their vessel. Finally, 
the Act provided for abrogation of treaties which demanded the ar- 
rest and return of deserters from foreign ships. 

The history of the La Follette Act reveals much about the nature 
of Progressivism. The Progressive juxtaposition of idealism and im- 
perialism, of regeneration and Anglo-Saxon superiority, of reform and 
nativism, is visible in microcosm in the struggle for seamen’s legisla- 
tion. Suggested by a humanitarian imbued with a sense of Nordic 
eminence, supported by Southern reformers who had acceded to office 
by exploiting racial bitterness and by Northern and Western imperial- 
ists who would have the United States second to no world power, yet 
hailed as a “great measure of social justice,” the Seamen’s Act became 
a panacea to disparate groups for dissimilar reasons. Labor fought 
to exclude Oriental competition and for higher wage scales; Southern- 
ers seized an opportunity to implement their doctrine of white su- 
premacy; imperialists strove to perpetuate American sea power; hu- 
manitarians waged a crusade for justice to seamen and safety at sea. 
Each of these objectives attracted Andrew Furuseth and, to some 
extent, he embraced them all. His triumph, on March 4, 1915, attested 
to his relentless pursuit of a goal which he had envisaged since the 
mid-1880s. The Seamen’s Act indelibly bore Furuseth’s imprint and 
the stamp of the era which shaped it. Many Progressives found within 
its provisions a secure depository for the contradictions, hopes and 
fears which characterized their attempt to create a world equal to the 
demands of the twentieth century. 
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COMMENTS: BERNSTEIN'S "GROWTH OF 
AMERICAN UNIONS, 1945-1960" 


by JOHN T. DUNLOP, ELI GINZBERG, FREDERICK MEYERS, 
JULIUS REZLER, LEO TROY 


I 


We are indebted to Professor Irving Bernstein for his continuing 
work on union growth (LABOR HIsTORY, Vol. 2, No. 2, pp. 131-157). 
The subject is important, and much work remains to be done to im- 
prove our understanding of the various processes and patterns of 
union growth. 

1) Mr. Bernstein helps to place the events since the end of 
World War II in the longer perspective of union development. It 
has been understandably difficult for a generation early influenced 
by the spectacular events of union growth in the years 1933-1945 
to be detached about the more pedestrian pace of the years since 1945. 
Some of the recent pessimism about the future of the labor movemnt 
no doubt arises from an undue concentration on labor events since 
the New Deal. Rapid union growth in this century has been concen- 
trated in a few brief periods especially conducive to expansion: 1897- 
1902, 1917-1920, 1933-1937 and 1940-1945; seldom have the unions 
as a whole grown smoothly and regularly over any extended period. 
While one can quarrel with the date Mr. Bernstein picks to begin 
the post-war period, he is right in urging that the 5.2 million or 39.1 
percent growth in membership in the years 1945-1960, judged in the 
perspective of history, is ‘‘a formidable absolute achievement” (p. 134). 
To repeat the spectacular thrusts of 1933-1945 into new industries, 
occupations or localities would no doubt require comparably favor- 
able combinations of factors. In the circumstances of the past fifteen 
years the pace of union growth is to be appraised not in terms of 
union aspirations or pronouncements but more against the long run 
pattern of growth outside the few years of the spurts and break- 
throughs. 
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2) Mr. Bernstein has properly been concerned with the pattern 
and structure of union growth by industries, regions and unions. The 
figures have been imaginatively used although we need a much im- 
proved and more detailed annual census of union membership. With 
all the mountains of paper unions are now required to file with the 
government, it is indeed a commentary on our national labor policy 
that there is no provision made for a periodic census of union mem- 
bers with sufficient details to illuminate the structure of union growth. 

It may be appropriate to suggest that in addition to statistical 
studies of union membership as a whole, such as Mr. Bernstein has 
made, we would do well to encourage more study of the patterns of 
growth in particular international unions and localities. Comparative 
studies may be particularly illuminating. How does growth take place? 
What are the relative roles of management, the present members, 
local union officers and the international union? How does union 
structure affect union growth? What is the economics of organizing? 
How many members pass through a union during a year for every 
member on the average on the membership rolls? How does an inter- 
national union or a local union allocate resources for organizing pur- 
poses? How large a local is required in varying circumstances to be 
self-sufficient ? 

In my view the economics of union organizing has been unwisely 
neglected by students of labor unions. As the costs of doing union 
business have risen in recent years, and dues levels have increased, 
this area has become increasingly significant both to the task of 
attracting new members and to union policies relating to organizing 
and administrative activities. While an economic approach to organiz- 
ing activities may not be very helpful in understanding the periods 
of rapid spurts in membership in the past, such considerations may 
be much more significant to the post-war period and to the conditions 
likely to prevail in the next decade. (See, John T. Dunlop, “The 
American Industrial Relations System in 1975,” in U.S. Industrial 
Relations: The Next Twenty Years, Jack Stieber, Ed., Michigan State 
University Press, 1958.) 

3) One of the significant questions concerning union growth 
in the United States which Mr. Bernstein does not directly consider 
is the independent role of legislation. In his first book (The New 
Deal Collective Bargaining Policy, University of California Press, 
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1950), Mr. Bernstein appeared to ta‘e very highly the direct influ- 
ence of labor relations legislation in the expansion of the unions in 
the 1930's. It has always been my view that he, and most other authors, 
have substantially over-rated the independent influence of the Wagner 
Act on union growth and have not discerned the significant role of 
that legislation. In my view, the legislation (apart from a generally 
friendly administration) played a relatively lesser role than is typically 
assumed in the initial organizing of workers. The legislation did play 
a role in preventing the subsequent destruction of a number of unions 
that might well have otherwise taken place in the period after the 
downturn of 1937 and before May, 1940. Thus, in the absence of 
the Wagner Act, it is my view that union membership would have 
expanded almost as much in the period 1933-1937, but that mem- 
bership would have decreased significantly after the economic down- 
turn of 1937. The more significant government policies, however, 
were those of the War Labor Board which provided not merely elec- 
tion results but also collective bargaining agreements, grievance pro- 
cedures with arbitration and which in many ways stabilized collective 
bagaining relations over a critical early period in many cases. 

In the present article Mr. Bernstein seems to play down the rela- 
tive role of labor-management legislation in affecting union growth. 
He ascribes no role to the Taft-Hartley law, although he recognizes 
that the McClellan Committee hearings may have created impediments 
to growth. He points to the Korean War as a stimulant and considers 
carefully the impact of the changing composition of industry. It would 
be interesting if Mr. Bernstein were sometime to consider directly the 
issue of the independent role of labor-management legislation on union 


growth since the early thirties. 
Joun T. DUNLOP 
Harvard University 


II 


Professor Bernstein has placed all students of American labor in 
his debt by his careful compilation of available data about recent trends 
in trade-union membership. Through his mundane facts he has been 
able to successfully challenge a major theory. 

I believe that, at a minimum, Professor Bernstein is entitled to a 
verdict that the saturation theory is not proven. In the face of his 
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analysis, even those who are pessimistic about the future growth of 
organized labor can no longer contend that recent history proves that 
American trade unions have reached their optimal strength. But as 
Hegel emphasized long ago, history never really proves anything. 
Even if Professor Bernstein’s data had revealed that trade-union mem- 
bership, on either an absolute or a percentage basis, had been declin- 
ing for ten or fifteen years, it would still be risky to forecast a con- 
tinuation of such a trend without a qualitative analysis in depth of the 
factors responsible for it and the likelihood of their persistence or 
reversal. In 1932, for example, it would have been venturesome in- 
deed to forecast the strength of the American labor movement in the 
late 1930's! 

Some students may question or even quarrel with Professor Bern- 
stein’s statistical reconstruction. However, since I am not an expert 
in this area, I accept the burden of his analysis of developments in 
the last fifteen years. I am much less sure, however, of what the data 
portend for the future. A favorable trend can be reversed just as 
readily as an unfavorable trend. While statistics can be used to confirm 
or deny the validity of a thesis that is formulated in quantitative 
terms, they cannot by themselves provide a valid estimate of the 
strength or weakness of such large and ramified institutions as present- 
day unions. The nub of the argument between Professor Bernstein 
and the pessimists, bears on the broader issue of the general outlook 
for organized labor. 

Among the important questions suggested by Professor Bern- 
stein’s data and analyses are the following: 

1) To what extent is it feasible to equate trade-union strength 
with membership figures? Unless one probes the figures, can one pos- 
sibly deduce how a particular union will respond to future opportu- 
nities or adversity ? 

2) A recent issue of the Economist suggested that there is a con- 
tinuum of employee organizations in England—as there is in the 
United States—from classic trade unions to professional societies. 
But a crucial question that this article slights, and that is also under- 
emphasized in Professor Bernstein's analysis, is the extent to which 
such different employee organizations have anything substantial in 
common—goals, methods of operations, or impact on the body politic. 
It seems to me that the specific ‘trade union component” in the new 
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white collar organizations—even if they grow significantly—may be 
so slight as to make them scarcely recognizable as trade unions. If 
more and more managements, especially in the non-profit area, exer- 
cise sophistication through the establishment of grievance machinery, 
seniority povisions, fringe benefits, and joint consultation about work 
rules, I suspect that Professor Bernstein will have over-estimated the 
potentialities for growth of white collar unionism. 

3) The qualitative differences among various types of workers’ 
organizations and the significant growth of the non-profit sector of 
the economy helps to bring to the fore the crucial issue of ideology 
in the trade-union movement. While it is conventional to contrast the 
more political trade-union movement on the European continent with 
the more business-like trade-union movement in the United States, 
it has long been a major error, in my opinion, to ignore or under- 
emphasize the extent to which class differences in the United States 
have been in the dynamic for fashioning strong unions. 

While some American workers undoubtedly aspire to become 
bosses, and others hope their children will succeed in moving up the 
occupational ladder, the warp and woof of American trade unions 
has been the deep-seated negativism of American workers towards 
the owners or their representatives and their conviction that in the 
absence of organization, they would continue to be badly treated—to 
be paid less than they were worth; to have no job security; to have 
their rights as human beings ignored. Clearly, there is room for dif- 
ferences between workers and management in governmental and other 
non-profit organizations, but it is an error, in my opinion, to postulate 
the same order of basic hostility that has for so long prevailed in the 
private sector and that is more or less inherent in it. 

4) As the author of The Labor Leader (Macmillan, 1948), I find 
it difficult to conceive of effective cooperation between white collar 
organizations that may come into being or grow significantly in 
strength and the organized labor movement as we have known it, 
even allowing for the fact that the fulcrum of the strength of or- 
ganized labor in the United States has long been the individual union, 
not the Federation or the Congress. It is difficult to foresee how the 
head of one of the large building trade unions, or even one of the 
large industrial unions, could develop even modest rapport with the 
head of an embryonic union of professional personnel. If it is difficult 
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to conceive of effective relationships at the level of top leadership, it 
is much more difficult to foresee liaison at the working level—in or- 
ganizational activities and in operations. The lack of any true or per- 
ceived mutuality of interest may explain the conspicuously slow growth 
among white collar workers. 

5) In conclusion, I believe that Professor Bernstein has offered 
us a clue as to the shape of things to come. He emphasized that the 
growth of unionism in the United States has been greatly affected by 
political breakthroughs such as the New Deal and war. Whether trade 
unions will grow rapidly, will remain at their present strength levels, 
or will decline absolutely and relatively, will depend in the first in- 
stance on whether our present economic and political structure will 
remain more or less intact or will be radically altered in response to 
major stresses, domestic or international. In the former instance, I 
foresee no rapid growth of trade unions. In the latter, any forecast is 
likely to be far wide of the mark. 


Ext GINZBERG 
Columbia University 


Ill 


I think I am in general agreement with the thesis of Dr. Bern- 
stein’s paper, which I take to be that the American labor movement 
is not doomed to decay in influence and power because it has nearly 
exhausted its organizing potential and because structural shifts in em- 
ployment patterns make that potential an increasingly small propor- 
tion of total employment. 

I find the choice of the term “historical school’” unfortunate— 
perhaps because I am not a historian and Dr. Bernstein is. If it implies 
a kind of historical inevitability about union growth—a kind of law 
that unions will grow spectacularly in periods of wars and depressions 
and at more moderate rates as the secular influences Bernstein men- 
tions operate—I am afraid it covers up some highly significant in- 
fluences. After all there is also a kind of reasonable historical in- 
evitability in the “stagnationist’’ thesis: One could state the hypothesis 
that the further organization proceeds, the less prone to organization 
and more difficult to organize are the remaining non-union segments, 
and hence the slower will be the rate of union growth. Whether there 
will be stagnation in an absolute sense, then, depends on the relative 
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rates at which unions penetrate these segments and their rate of growth 
against that of the unionized segments. 

Such an hypothesis, of course, assumes there will be no such great 
breakthrough into the trades, white collar and other non-union sectors 
as occurred in large-scale manufacturing in the thirties and forties. If 
this depends on a war or major depression one would willingly forego 
it, nor does Bernstein anticipate it. Furthermore, although we may not 
know how to avoid war, I think we do know how to and will avoid 
another depression period like that of the thirties. 

I find the gross numerical analysis interesting but only tentatively 
convincing. Whether or not one concludes that there has been growth 
in “real” membership over a fifteen-year period depends upon a few 
percentage points.. I think Bernstein’s statistics as believable as any 
can be. But the very difficulties he describes lead one to hesitate to con- 
clude that there has been or has not been growth when the margins are 
so small and the data so unreliable. 

The important and generally overlooked data are those indicating 
growth of certain unions organizing principally white collar workers 
—e.g., the Retail Clerks and the State County and Municipal Em- 
ployees. Nevertheless, Table 3 (LABOR HISTORY, Spring 1961, Vol. 2, 
p. 138) indicates unions in trade, service, finance and insurance and 
government are running about as fast as they must to stand still in 
terms of “real” membership. From 1956 to 1958, membership in- 
creased from 11.4 to 11.5%. But Bernstein provides at least some 
evidence that the kinds of employees who will gain in numbers, rela- 
tively, are not wholly impervious to organization. 

I am doubtful about doctrines of historical inevitability, or, as 
I am sure Bernstein would prefer, projections of past trends and forces 
because, with some exceptions, these trends have operated within lim- 
its less than the entire work force. Secular growth of the labor move- 
ment has been largely within the bounds of blue-collar workers in 
manufacturing, mining, transportation, communication and construc- 
tion and certain white-collar occupations which are their satellites. 
As these industries have grown rapidly, unionism in them has grown 
even more rapidly. But this fact provides no guarantee that unionism 
will burst these blue collar bounds. 

I agree, of course, with Bernstein that the South is not impregna- 
ble—indeed it has been widely impregnated. As I have said in the 





368 LABOR HISTORY 


paper Bernstein cited, I believe that the South guarantees at least some 
growth in the labor movement. For large unorganized sectors exist 
thehre, and are growing; within them the same forces will produce 
organization in the future as have in older industrial areas in the past. 
Recent exacerbation of racial issues has no doubt made the problem 
temporarily more difficult—the horns of this old dilemma of labor 
organizers in the South have been sharpened. But this, I believe, is, 
from a long range view, a passing matter. The erosion of racial 
prejudices in the South will ultimately make organizing easier. 

Likewise, I agree with Bernstein that small town industry and 
small establishments in sectors traditionally susceptible to organization 
present no insuperable barrier, and that here one can legitimately pro- 
ject historical factors. As to small towns, there are many cases other 
than those cited by Bernstein. I found that in Texas rural—urban 
location is not an important determinant of the organizability of the 
large manufacturing establishment. And some of the oldest and 
strongest unions are based in small establishments, e.g., printing, the 
needle trades, and construction. 

But history provides few clues to the factors which may lead to 
unionization of trade, service, finance, insurance, real estate and gov- 
ernment—the relatively expanding sectors of the economy. True, these 
are not homogenous except thus far in their resistance to unionization, 
nor are they completely homogenous even in this characteristic. But 
one of the most fascinating problems for speculation or prospective 
systematic investigation is the common underlying characteristics which 
make for this imperviousness to unionization. As Bernstein points out, 
to say they are white-collar workers is not enough—what distinguishes 
these from their highly organized brethren such as railway clerks, postal 
clerks and movie actors? 

For government workers there are long-standing legal disabilities. 
So long as the American labor movement attaches as much symbolism 
as it does to bargaining collectively over wages and working conditions 
and so long as government declines to bargain collectively, so long will, 
I think, organizations of government employees be exceptional. 

There are, of course, legal impediments to organization of profes- 
sional and technical employees, but these are insufficient to explain 
their low susceptibility to unionization—after all, these relative diffi- 
culties are of fairly recent origin. Organizers of certain other white- 
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collar workers are deprived of the legal aids available in many other 
employments, by reason of the intra-state character of their employ- 
ment or the jurisdictional standards of NLRB. These disabilities may 
conceivably be eradicated, but even before 1935 these kinds of workers 
were less well-organized than blue collar people. 

Speaking purely in statistical terms, “real” union membership 
grew during the past forty years in part as a result of the relative 
decline in agricultural employment if we assume agricultural workers 
to be less easy to organize than workers in manufacturing, mining, 
construction and transportation. “Real” membership would be even 
less than now if the distribution of employment among major indus- 
trial divisions were what it was in 1920, with the same incidence of 
unionization within sectors. Reweighting employment by 1920 dis- 
tributions, “real” membership would be around 30-33%, as compared 
with 35% by 1958 weights. 

That is, from 1920 to 1960, “organizable” employments were 
growing at the expense of those less susceptible to organization, the 
decline in agriculture more than offsetting the increase in trade and 
service. “Real” union membership grew in part as a result of this shift. 
Somewhere within this period, this tendency reversed itself, with trade 
and service employments growing so rapidly as to about offset gains 
in unionization in the traditional sectors; prospectively as less remains 
to be organized in these traditional employments and as they decline 
relatively, maintaining the rate of union growth becomes increasingly 
difficult. It is this factor which simple statistical projection conceals. 

Despite these considerations, I am persuaded that Bernstein is 
probably right in his conclusion that the labor movement will con- 
tinue to grow, absolutely and relative to the labor force. For I believe 
that the “stagnationists” are also guilty of over-simple projection of 
trends. What they are saying is that because workers in certain kinds 
of employments have not joined unions in the past, they will not in 
the future. 

As Bernstein points out unorganized “white-collar” jobs are 
not homogeneous. But furthermore, for some, the character of their 
employment is changing. In manufacturing, the number of production 
workers is declining relatively. But I suspect that the rising proportion 
of white-collar workers and technicians is not primarily in the home- 
office managerially oriented employments but more in plant-sited pro- 
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duction oriented jobs. The key-punch operator at a plant is, I think, 
oriented differently from the secretary to the sales manager; at any 
rate unions in the past have had less difficulty with plant level white- 
collar workers than home office staffs. 

These considerations will, of course, not apply to the more rapidly 
growing trade and service jobs, though they also may be changing in 
more gradual and subtle ways. And a major difference, by comparison 
with the past, lies in the fact that there exists an organizing base in a 
strong well-established labor movement no longer wholly preoccupied 
with organizing and achieving security. There also exist independent 
unions, such as the Retail Clerks and the Hotel and Restaurant work- 
ers, with a major interest in the unorganized trade and service industries. 
The Clerks are no longer satellite and dependent; they now have the 
membership and finances to permit them to strike out on their own. 
And the pessimist must explain why grocery clerks generally cannot be 
organized when those in Los Angeles have been. 

I am aware of the internal conflicts of power and interest which 
beset the labor movement in its effort to strike out more vigorously 
into these territories. I also know there are differences over techniques. 
But in the past such conflicts have not prevented, in the long run, 
structural adaptation. Rather there have developed forms, techniques 
and structures appropriate to the new organizing problems. When 
organization and bargaining are the be-all and end-all of a labor move- 
ment, internal interests will not be able to impede attainable growth. 
In this sense I too belong to the “historical” school. 


FREDERIC MEYERS 
University of California, 
Los Angeles 


IV 


Professor Bernstein’s study consists of two distinct parts. The 
first one surveys union growth in the past fifteen years mostly in sta- 
tistical terms; the second part examines a real or assumed conflict be- 
tween the historical school and the saturationists, in trying to explain 
recent stagnation in union growth. 

There can be little argument with the descriptive first part. Never- 
theless, two comments are warranted here. First, Bernstein’s use of the 
total civilian labor force to establish real union membership may lead 
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to distortion, since, at present, the unorganizable groups are growing 
at a faster rate than the organizable ones. His justification that “no 
annual series of the union potential exists,” will not hold, for on the 
basis of the available labor force statistics, the series could be estab- 
lished with less extrapolation than Bernstein uses in computing his 
union membership series. If we take the Bureau of Census figures 
concerning the occupational distribution of the labor force, it is found 
that some groups clearly belong to the potentially organizable segment, 
(farm laborers, other laborers, semi-skilled workers, clerical and sales 
persons, service workers), while other groups are undoubtedly non- 
organizable (farmers, proprietors, managers, and officials). Only two 
occupational groups—professional persons, and skilled workers and 
foremen—constitute a problem. However, I am sure that a formula 
may be found for separating the organizable elements from the non- 
organizable ones in these two groups. 

Secondly, the fluctuations in union membership during the past 
fifteen years seem to follow the pattern of business cycles closely. 
Each recession saw a decline in union membership and each recovery 
witnessed an increase. In view of this trend, Bernstein’s earlier con- 
clusion that the “correlation between the National Bureau’s cycles and 
union membership is, at best, remote,’* should be reconsidered. 

As to the second part of his study, I do not think that Bernstein has 
entirely succeeded in refuting the arguments of the saturationists. 
Generally, many of his arguments refer to the California labor situa- 
tion, and it is doubtful if the status of unionism in that state is repre- 
sentative of the whole country. Lack of space prevents an examination 
of all of Bernstein's arguments, but some of them appear to be vul- 
nerable. 

It may be that Bernstein oversimplifies the difficulties involved 
in Organizing women when he states that “women work primarily in 
industries and occupations into which unions have not made a deep 
penetration.” One wonders if women are unorganized not because 
they work in certain industries, but because these industries employ 
women in the majority. Bernstein suggests that in those industries males 
are also relatively unorganized, but he ignores the fact that if male 


1 Bernstein, L., “The Growth of American Unionism,” American Economic Review (June 
1954), p. 310. 





372 LABOR HISTORY 


workers wanted to organize, they might find it difficult to do so be- 
cause of the reluctance of the female majority in the plants. 


Even if Bernstein’s previous argument holds, there are some other 
important factors hindering the organization of women, which he does 
not mention: 


a) Many women regard themselves as temporary members of 
the labor force, 

b) they are not attracted by the present union image, 

c) their after-work time is taken up by the family, 

d) their unwillingness to pay dues, 

e) they feel that unions discriminate against them with respect 
to equal pay and fair representation in officership. 


Bernstein also denies that the small size of a firm is a deterrent 
to unionization. He argues that unions could organize many more small 
firms if they had the time and the money. From the viewpoint of 
union growth it is largely irrelevant whether small firms cannot be 
organized because of an employer's attitude or of other major diffi- 
culties. But NLRB elections proved that as the size of the units in- 
volved in elections declined, the percentage of elections lost by unions 
increased. There is almost a unanimous consensus among students of 
unionism that the size of the firm does affect the success in organizing. 
Ray Marshall found that the “size of companies would appear to be 
a crucial determinant of union strength everywhere.” His views are 
shared by Meyers, Steel and McIntyre, and corroborated by a 1955 
BLS study. 

Bernstein questions the saturationist contention that small towns 
are a hindrance to unionization. He refers to some small communities 
which are better organized than some large ones. Of course, there are 
exceptions to any rule, but the importance of the proximity influence 
factor is widely recognized not only by such experts on union growth 
as Shister® but also by management representatives. G. G. Mitchell, 
industrial relations manager of du Pont, when explaining the success 
of his company in keeping unions at bay stated: “The comparatively 
isolated locations of many of these plants undoubtedly has allowed us 


2 Marshall, R., “Some Factors Influencing the Growth of Unions in the South,” IRRA 
Proceedings (1960), p. 168. 

3Shister, J., “The Logic of Union Growth,” Journal of Political Economy (October, 
1953), pp. 421-22. 
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a better opportunity to put our employee relations philosophy into 
practice than has been the case with many of the so-called basic indus- 
tries operating large plants in highly industrialized communities.”* 

I agree with those who feel that the conflict between the his- 
torical school and the saturationists has been somewhat exaggerated 
by Bernstein. But even if there is an important difference between the 
two schools, their views may be reconciled by considering the satura- 
tion point dynamically and not statically. Dynamically, the saturation 
point will move up and down depending on the operation of the 
growth factors suggested by the historical school. 

First, the term “saturation point” needs some conceptual clarifica- 
tion. A distinction should be made between the absolute or theoretical 
saturation point and the actual one. The former is determined by the 
number of potentially organizable members of the labor force, while 
the latter means the number of organizable persons who are within 
the practical reach of unions. They are either already union members, 
or willing to be organized; also the unions are able to reach them. 
In some Scandinavian countries, the absolute and actual saturation 
point are almost identical. In the USA, a considerable gap exists be- 
tween the two limits to organizing. 

The relationship of the actual saturation point to the theoretical 
one depends on the growth factors suggested by the historical school. 
Depending on the operation ‘of these factors, the actual saturation 
point may move closer to the absolute one or away from it. The satura- 
tionists may easily be right in believing that under present circum- 
stances, unionism is quite near to its actual saturation point. However, 
if the growth factors would change in favor of unionism, (e.g., protec- 
tive labor legislation, emergence of strong union leadership, change 
in the structure of unionism which would accommodate the white 
collar workers), the actual saturation point may move again upward, 
nearer to the absolute limit. 


JuLtus REZLER 
Loyola University 
V 


Dr. Bernstein's most recent appraisal of union trends concludes 
that since World War II union strength advanced, albeit slowly, in 


4 Quoted by this writer in “Labor Organization at Du Pont,” a paper in publication. 
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numbers and extent of organization (‘real membership”). Conse- 
quently, he rejects the notion that organized labor has reached a peak 
or plateau. Furthermore, he asserts, union growth in the period 1945- 
1960 parallels the rise from 1897 to 1914, and may therefore be 
reconciled with what he calls the “historical” theory of union develop- 
ment. 

I find, in contrast, that union strength (membership and extent 
of organization) while advancing during part of the post-World 
War II period has reached a plateau. For the period 1945-1960, I 
identify three distinct phases of development (See Tables 1 and 2): 


Table 1 
Membership of American Trade Unions in the United States, 
1945-1960 
Membership Extent of Organization 
(Thousands ) (Percent) 





Nonagricultural 
Labor Force Employmente 
Original Revised Original Revised Original Revised 
1945 13,379 12,908 24.8 24.0 33.4 32.2 
1950 14,751 14,033® 23.4 22.2 33.0 31.4 
1953 17,884 17,033 28.0 26.7> 36.0 34.3 
1960 18,607 17,555 26.2 24.7 35.0 33.0 


Sources: Membership, I. Bernstein, “The Growth of American Trade Unions, 1945-1960, Labor 
History, Vol. 2, No. 2, Spring 1961, Table 2, p. 135, less C: M 








o n b from annual reports on labor organization, Canada, Department 

a Canadian membership estimated by taking the arithmetic average of 1949 and 
1959; the annual reports shifted the reporting date from December 31 in 1949 to 
January 1 in 1951. 

b Peak year. 

c Peak year was 1964 when the percentages organised were 36.1 (original) and 34.8 





Table 2 


Rate of Change, Membership and Extent of Organized Labor Force, 
1945-1960 
(Percent) 
Period Membership Labor Force, Extent Organized 
Original Revised Original Revised 
1945-60 39.1 36.0 5.6 2.9 
1945-50 10.3 8.7 —5.6 —7.5 
1950-53 21.2 21.4 19.7 20.3 
1953-60 4.0 3.1 —6.4 —7.5 
Source: 
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1) From 1945 to 1950 a decline in the extent of organization 
(“real membership”). Membership increased between 1945 
and 1950 but at a rate lagging so far behind the increase in 
nonagricultural employment and the civilian labor force that 
by 1950 the extent of organization had fallen below the level 
of 1945. This was in marked contrast to the rate of growth 
during the war (1941-1945) and pre-war years (1933-1941). 
During these periods unions gained members at a rate faster 
than the rise in employment and the labor force; as a result, 
the extent of organization stood at a higher level at the end 
of each period than at the beginning. 

A reversal in the decline of “real membership” during the 
Korean War (1950-1953). As in previous war periods, mem- 
bership advanced more rapidly than the labor force or em- 
ployment. The extent of organization rose to a record high 
by 1953, while nearly two-thirds of the 4.6 million gain. in 
membership for the entire period 1945-1960 reported by 
Bernstein (as revised) occurred during the war years. 
Between 1953 and 1960, resumption of the decline in extent 
of organization accompanied by a standstill in membership 
gtowth. Bernstein's figures (as revised) show only a half- 
million gain over the 7-year period. The slowdown in “real 
membership” growth, evident by 1950, resumed after 1953, 
becoming so marked as to indicate that the extent of organi- 
zation once again had about fallen to the level of 1945, or 
even below it. Aggregate membership in 1960 stood at about 
the same level as in 1953, perhaps lower. The peak member- 
ship of American unions was probably attained in 1957 at a 
level about two per cent above the figure I reported for 
1953." : 


Finally, it seems incorrect to conclude that the period 1945-1960 
parallels the years 1897-1914 as an era of gradual increase. In the 
current period, union strength grew 36 per cent (Table 2), while in 
the 1897-1914 period, unions multiplied membership more than six 
fold. The organized labor force more than doubled between 1900 and 
1914, rising from 3.0 per cent to 6.8 per cent, while remaining un- 


1 Leo Troy, Distribution of Union Membership Among the States, 1939 and 1953, (New 
York: National Bureau of Economic Research, 1957), Table 1, p. 5. 
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changed or falling between 1945 and 1960. (Using Bernstein's fig- 
ures, Organization rose from 32.2 per cent in 1945, to 33.0 in 1960, 
but even this result can hardly be characterized as a parallel to the 
1897-1914 increase). The derivative inference, namely, that the epi- 
sode 1945-1960 fits into the “historical” school cannot be adequately 
discussed here. I should point out, however, that my conclusions are 
not necessarily at variance with that approach. 


My conclusions are based on Bernstein's own estimates with 
some exceptions. I do, however, make adjustments in his estimates 
and treat them differently than he did. 


After presenting a set of annual membership statistics, Bernstein 
neglects to deduct the Canadian members of American unions, al- 
though cautioning the reader of this fact. Omission of the adjustment 
is methodologically faulty and contributes to important differences 
in results. First, while domestic membership increased over one-third, 
membership of American unions in Canada rose nearly 125 per cent 
between 1945 and 1960. Second, it is improper to compare union fig- 
ures containing Canadian members with American statistics of the 
labor force and employment. 

When Canadian members are deducted from Bernstein’s figures, 
the level of membership and extent of organization are reduced 
(Table 1). In turn, the adjustment alters the rates of change in mem- 
bership growth and extent of organization (Table 2). Thus, for the 
overall period, 1945-1960, organization (adjusted “real membership”) 
rose by about half the unadjusted rate (2.9 compared to 5.6 per cent), 
while the declines of 1945-1950 and 1953-1960 are shown to be much 
steeper. More accurate membership figures would likely show an even 
greater fall in extent of organization during each of these periods. 


Because of space limitations, I cannot fully document here my 
criticisms of Bernstein's figures: The level is too high, changes are 
sometimes in the wrong direction or of too small amplitude. However, 
the following results (Tables 3 and 4) will indicate the basis of my 
reservations. 

Table 3 compares the behavior of Bernstein’s estimates and my 
own with employment changes in all nonagricultural industries and 
manufacturing during recent business contractions. 

The results indicate that in one cycle Bernstein's figures moved 
contrary to expectancy and, in the other two, did not adequately re- 
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Table 3 
Changes in Union Membership and Employment 
During Business Contractions, 1948-1958 
(Percent) 


Period Union Membership All Nonagricultural Industries Manufacturing 
Bernstein Troy* 


1948-49 3 —2.5 —2.5 —7.5 
1953-54 —7 —3.1 —2.5 —7.2 


1957-58 —1.9 na. —3.1 —7.8 
*Source: Files of National Bureau of Economic Research. 


Table 4 


Membership of Selected Unions in the United States, 


1939 and 1953 
(thousands) 


Name of Union 1953 1960 

Auto Workers 1,359.1 1,075.1 
Teamsters 1,180.0 1,440.9 
Steelworkers 1,031.3 862.7 
Machinists» 680.3 646.9 
Carpenters 686.4 733.98 
Electrical Workers, Int'l Bro. 548.6 654.0 
Hod Carriers 435.7 420.4 
Hotel and Restaurant Employees 403.8 420.9 
Ladies Garment Workers 383.9 373.3 
Retail Clerks 205.2 357.1 

Total 6,914.3 6,985.2 





1. 
2. 
3. 
4. 
3. 
6. 
7. 
8. 
9. 


_ 
S 


Sources: Computed from per capita receipts except Gespeate, 1959, and Hotel and Restaurant 
Employees, 1953, less Canadian membership. ag 1959 from per capita paid 
to the AFL-CIO; Hotel and Restaurant Employees, , letter. 

Canadian membership from 42nd and 49th annual ae Fy Labour Organization in 


Canada, Canada, Department of Labour 
b) The figures shown differ a, from those reported by the union as “good standing” 
(including pa + ay Use of “good standing” figures would alter the level but not the 
change in those shown above. 
flect the amplitude of fall in union membership. Given the large pro- 
portion of membership in manufacturing (from two-fifths to one-half 
or more) and the severity of unemployment in manufacturing indus- 
tries, it is reasonable to expect a larger decline in total membership 
than Bernstein shows. The failure of his figures adequately to reflect 


cyclical changes accounts for the peak in “alternate real membership” 
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(extent of non-agricultural employed organized) in 1954 (footnote 
c, Table 1) when it probably occurred in 1953. 

A comparison of the membership in 1953 and 1960 of ten large 
unions* (Table 4) suggests ‘that Bernstein overestimates membership 
growth in these years. As revised, this gain is reckoned at 522,000. Al- 
though Table 4 also shows an increase, about 75,000, it is possible 
that total membership may have actually declined between 1953 and 
1960. For example, absent from my table are the United Mine Workers 
who must have sustained very large losses of membership in coal min- 
ing (as employment shrunk and non-union operations increased) with- 
out compensating gains by District 50 among other industries. 

Significant, too, has been the fall in the growth rate after 1957 
of the unions scoring the largest advances, the Retail Clerks, the 
Teamsters and IBEW, accompanied by an accelerated decline in the 
membership of the two greatest losers in membership, the Auto Work- 
ers and the Steelworkers. The Machinists, who gained members be- 
tween 1953 and 1957, surrendered their gains and a bit more by 1960. 

The foregoing suggests that Bernstein dismisses the impediments 
to union growth in this country too lightly. Because of space limita- 
tions I will center my discussion on the South. 

Bernstein argues that although the South lags behind the rest 
of the country in union growth, it has been gaining. This, he claims, 
“is confirmed by the regional distribution of NLRB collective bar- 
gaining elections” (p. 153) which show a rise in the Southern share 
from 20 to 25 per cent since the Korean War.* What is overlooked, 
however, are the results of these elections. 

Thus, I reported that for the period 1946-1955 inclusive, the 
average percentage of votes cast against unions in 12 Southern states 
was 32.5 compared to 21.5 for the balance of the nation.* From 1955 
to 1959, the percentage of no-tunion votes in the same Southern states 
rose to 44.3 and that of the balance of the country to 34.3 per cent. 
If anything, the figures confirm a rising barrier to union growth every- 
where in the country. 


2The United Mine Workers and the Railway Clerks were omitted because satisfactory 
figures on the two unions were not available as of this writing. 

3 Since there may be other explanations for the rise in the share of NLRB elections in 
the South, the fact itself hardly “confirms” Bernstein's thesis. 

* Leo Troy, “The Growth of Union Membership in the South, 1939-1953," Southern Eco- 
nomic Journal, XXIV, No. 4, April 1958, Table 7, p. 419. 
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Another argument Bernstein uses on the state of union growth 
in the South is that of Frederic Meyers, namely, that the low incidence 
of unionism in Southern industries may be attributed to its under- 
developed economy.’ As the South became more industrialized, it is 
argued, it would catch-up with the rest of the country in unioniza- 
tion. 

My work on Southern unionism indicates a contrary conclusion. 
Weighing state employment by the national average extent of organi- 
zation for the same industries, I computed hypothetical estimates of 
union membership for 1939 and 1953. The results showed that as 
late as 1953, given the existing state of Southern industrial develop- 
ment, the South could have supported a union population nearly dou- 
ble the actual. Hence, other factors, among them notably the state 
labor injunction, ought to be considered in explaining the state of 
unionism in the South. 

It follows that, having rejected Bernstein’s basic analysis, I also 
foresee a different future for organized labor in this country. In my 
view it has embarked upon an entirely new phase in its career. It 
faces the prospect of stability or even small decline in membership 
during this decade. Relative to the labor force and in particular to 
nonagricultural employment, its strength will almost certainly ebb. 

Within the movement important changes are already taking place 
(see Table 4) and will doubtless continue. Unions in manufacturing 
are likely to decline unless they are able to offset losses due to shrink- 
age in organized employment with gains in unorganized plants and 
areas, especially the South. At present and for the foreseeable future, 
this is not likely. 

In some respects, therefore, the next years are likely to parallel 
developments of the twenties. An important difference, however, 
is public policy. Since the mid-thirties the federal and numerous state 
governments have guaranteed the right-to-organize and this is likely 
to impart stability to union membership. In the twenties, when public 
policy was not favorable to organized labor, union strength diminished 
substantially from its post-war high. 

As for unionization of white collar workers, I believe that too 


5 Frederic Meyers, “The Growth of Collective Bargaining in Texas—A Newly Industrial- 
ized Area,” (mimeographed) paper read at the Annual Convention of the Industrial 
Relations Research Association, 1954, p. 5. 
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often the wish is father to the thought: too little credit is given changes 
in management handling of employee relations; there is too little 
recognition of the middle-class consciousness of people in these occu- 
pations. 

Likewise it is a non-sequitur to assume that because the mass 
production industries became organized in the thirties (after a decade 
of unsuccessful attempts to unionize), the white collar workers will 
now follow suit. Under the same protection of the right-to-organize 
which played so vital a role in the unionization of blue collar workers 
from 1935 to date, little progress has been made in organizing the 
great and growing number of white collar occupations. 

In the absence of an economic crisis, little change in the pro- 
pensity of white collar workers to join unions can be foreseen. Given 
a continuation and expansion of the welfare state—a more likely 
assumption—then government itself, by providing some of the serv- 
ices unions also hope to offer, will create still another obstacle to the 
advance and extension of organization. 

Leo TRoy 
Newark College of Arts 


and Science, Rutgers Uni- 
versity 


® The writer wishes to acknowledge the aid of Mr. H. James Heary, Research Assistant of 
the Institute of Management and Labor Relations, Rutgers University, in preparing 
some of the figures reported here. 
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The Impact of Collective Bargaining on Management. By Sumner H. Slichter, 
James J. Healy, E. Robert Livernash. The Brookings Institution, Washing- 
ton, D.C. 1960. xv, 982 pp. $8.75. 


Between the publication, in 1941, of the late Professor Slichter’s 
Union Policies and Industrial Management and the publication of the 
volume under review, the complexion of industrial relations in the 
United States was altered in a revolutionary manner. The major in- 
gredients of the alteration were: (1) a friendly attitude by government, 
marked chiefly by the Wagner Act and the decisions of the Supreme 
Court, giving an unprecedentedly broad construction of the federal 
power to regulate interstate commerce; (2) World War II with its 
manpower shortages; (3) the general prosperity following World War 
II which produced an economic climate favorable to labor gains. These 
ingredients reflected themselves in the enormous growth in trade- 
union membership, the even larger growth in the number of workers 
representd by unions in collective bargaining, the extension of union 
influence into many industries formerly almost totally free of union 
Organization, and a marked, though unmeasurable, growth of union 
effectiveness and power in the sphere of public policy. Inevitably, 
there followed, not merely the predictable “pointings with pride,” 
and “viewings with alarm,” but also a considerable volume of discus- 
sion and controversy on the part of persons somewhat removed from 
immediate contact with labor-management relations, raising questions 
like, “Is our society becoming laboristic?” “Are trade union policies 
consistent with our economic system?” “Do union policies produce 
inflationary pressures?” “Are traditional union objectives sufficient 
for the new era?” “What are the implications of union growth and 
influence for democracy generally?” “What significance does union- 
ism have for the ability of industry to produce goods efficiently and 
competitively ?” 

Some of these questions obviously loomed large in the minds of 
the authors of The Impact of Collective Bargaining on Management. 
Rather than theorize, they concerned themselves primarily with a 
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factual investigation, their objective being “to discover as much as we 
could about what has happened and is happening in a significant 
number of union-management situations” (p.ix). The result is a 
heavy emphasis upon practice and, to this reviewer at least, disappoint- 
ingly little overall appraisal. The question which the authors set 
themselves (“How is the management of labobr in American in- 
dustry being affected by trade unions and collective bargaining ?’’) 
is answered by a detailed examination of such matters as hiring, 
seniority, “fringe” benefits, incentive wages, and grievance handling. 
They ascribe three basic effects to unionism: influence upon the 
formulation of policy, alteration of the process of decision-making by 
management, and influence upon the execution of management pol- 
icy. In my opinion, they are far more successful in their treatment of 
the policies than in the appraisal of the effects on those policies of 
unions and collective bargaining. 

So far as the policies themselves are concerned, the authors have 
done an extremely useful job, one for which teachers and students of 
industrial relations will be grateful. Each type of policy is considered 
carefully with appropriate recognition of management and union atti- 
tudes and a discussion of the pros and cons from the standpoint of 
the efficiency of the enterprise and the extent to which underlying 
goals are furthered or frustrated. Without seeking to make invidious 
distinctions, I am especially impressed by the treatment of wage pay- 
ment and structures (Chapters 17 to 20) and discipline and grievances 
(Chapters 21 to 6). Throughout, there is plain on every page the 
authors’ familiarity with current practice in American industry and 
their intimate practical knowledge of all facets of the subject. I know 
of no single book in which there is available as well-balanced and com- 
prehensive a discussion of the typical contents of a collective bargain- 
ing agreement. 

In view of the uniformly high quality of what is discussed in the 
book, it may be unfair to complain of what is omitted. Nevertheless, 
I find it regrettable that the authors chose not to treat inter-industry 
wage structure and gave only passing notice to intra-industry structure. 
Surely, these are areas in which collective bargaining has been of im- 
portance! Similarly, there is scant treatment of multi-employer bar- 
gaining, virtually no mention of employer associations, and only occa- 
sional reference to the problems of the small employer. More attention 
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should have been paid to the controversial issue of management rights 
and prerogatives and, in this connection, an appraisal of the develop- 
ing policies of the National Labor Relations Board on both the scope 
of the duty to bargain collectively and the self-help permissible under 
the National Labor Relations Board to unions and to management. 
These and other matters which are discussed only briefly in Chapter 31 
(“Emerging Characteristics of Collective Bargaining”) deserve ex- 
tended analysis in a study of the impact of collective bargaining. So, 
too, the authors’ conclusion (p.960) that “the American collective 
bargaining system must be regarded as one of the most successful 
economic institutions in the country.” I hope the authors, Messrs. 
Healy and Livernash, will undertake to expand their treatment to in- 
clude some of the omitted matters and to engage in a broad evalua- 
tion of the significance of collective bargaining. Pending this, I sug- 
gest that “Selected Topics in Collective Bargaining” would be more 


nearly descriptive of the contents than the present title. 
EMANUEL STEIN 


Professor of Economics 
New York University 
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